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When the going gets tough, the tough gets going.  In the correct context this holds true, but there are 

situations in which even the toughest of entrepreneurs decides: Enough is enough!  What then? This 

is the question that I will address in this article, with specific emphasis on the influence of S. 189 of 

the Labour Relations Act 66 of 1995 as amended and the consequences for employers and 

employees in circumstances like these.  S. 189 deals with the dismissal of employees for reasons 

based on operational requirements.  

What I will not address: I will not address S. 189A, which deals with the dismissal of employees for 

reasons related to operational requirements, where the employer has more than 50 (fifty) employees.   

What is the purpose of this article?  In this article I endeavoured to create a practical and user-friendly 

paradigm for legal and labour practitioners, which is legally sound, which is simple to understand and 

which can serve as a first point of reference when dealing with some of the questions we often ask 

when dealing with a S. 189 dismissal.  In achieving this goal I have tried to support the statements 

and inferences made herein with either statutory or case law authority or both.   

What is this article not?  This article is not exhaustive work or even an attempt to be such.  This article 

is also not a purely academic treatise, but attempts to be practical and relevant.   

How did this article come about?  A few colleagues and I were talking about the state of the economy 

in South Africa towards the end of 2018 and that several entrepreneurs were closing down their 

businesses because they had had enough.  We then shared various views on what the legal 

responsibilities of an employer are towards its employees in circumstances like that.  Two views 

emerged.  The first view (the antithesis of this article) was that the employer could merely give its 

employees notice in terms of S. 37 (1) of the BCEA and common law.  The second view (the thesis) 

was that SS. 189 & 213 (operational requirements) was inescapable to employers in this instance.   

I hope that you will find the information herein useful.   

Please direct any comments or enquiries to me on WhatsApp ONLY on +27 83 271 4670  

Copyrights © 2019 Etienne Viljoen 
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1. INTRODUCTION  

We have just started 2019.  It is the 25th year after South Africa has achieved political 

freedom, but our economy has a new struggle to fight – an economic struggle.  The 

South African economy is in and out of a recession and the South African national credit 

rating is officially declared – junk status by Standard & Poor1.   

The reasons for these realities are beyond the scope of this article.  However we cannot 

evade the harsh consequences of the South African economic realities for business and 

labour.  Many people have been dismissed in order to try and keep businesses 

financially afloat, but some businesses have decided or were forced to close their doors.  

In this article we will investigate some of the influences of specifically Section (S.) 189 of 

the Labour Relations Act 66 of 1995 as amended (LRA) on businesses and employees 

who need to or who chose scale down or to close down.  S. 189 deals with the dismissal 

of employees for reasons related to operational requirements, in workplaces where there 

are less than 50 employees.   

 

2. A CONFLUENCE OF LAWS 

The current legal situation in South Africa has a long history.  For purposes of this article, 

I will summarise it as follows: 

 

2.1. COMMON LAW 

The common law organised the relationship between contracting parties since the 

days of Rome.  The Dutch and the English settled in the Cape of Good Hope and 

with them, so settled also their respective legal cultures.  The South African legal 

heritage therefore has its heritage in Roman law, Roman-Dutch law (Civil Law 

System) and English law2 (a Common Law System).  The confluence of these two 

systems/traditions formed the basis of the legal heritage we have in South Africa 

today.   

 

  

                                                           
1
 https://businesstech.co.za/news/finance/286798/south-africas-credit-rating-unchanged-in-junk/  

2
 Grogan, J. (2017). Workplace Law (Twelfth Edition). Claremont: Juta. p.2   

 

https://businesstech.co.za/news/finance/286798/south-africas-credit-rating-unchanged-in-junk/
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2.2. SHORTCOMINGS OF COMMON LAW  

In general common law however had its shortcomings.   

(a) The first of these shortcomings was that common law failed to keep up with 

the developments in modern commerce and industry, such as the 

development of new technologies and the influence of the Industrial 

Revolution.   

(b) Common law also did not recognise fundamental human rights, together 

with the role that these rights play in modern constitutions3.   

Specifically with regards to the employment context, common law was further 

insufficient in that it4: 

(a) Failed to make adequate provisions for the enduring nature of the 

employment relationship. 

(b) Failed to provide employees with legal tools in order to demand better 

terms and conditions of employment, as their relationship with their 

employer developed over time.  

(c) Emphasised the freedom to contract at the expense of the employee or 

employees, which left employees vulnerable against exploitation and the 

social ills that results from such exploitation by unscrupulous employers.  

(d) Did not give employees a mechanism to influence the decisions of 

management in as far as these decisions affected them.  

(e) Employees also had no job security in terms of common law.   

It was these social inequalities such as the fact that few people with money had 

much more power than the majority who provided labour, that lead to social ills and 

exploitation of the masses.  There was a need to create a more equal society in 

which entrepreneurs could still flourish, but in which the socially vulnerable 

employees at least enjoyed some protection against exploitation that gave rise to 

the desire to modify the common law of the time.   

  

                                                           
3
 Grogan, J. (2017). Workplace Law (Twelfth Edition). Claremont: Juta. p.3 

 
4
 Grogan, J. (2017). Workplace Law (Twelfth Edition). Claremont: Juta. p.3 
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2.3. MODIFYING COMMON LAW THROUGH STATUTES  

In order to update the common law to be more relevant and in line with the 

developments and the needs of the larger society, governments started to 

promulgate laws (“Statutes”) to modify the common law.   

These modifications manifested in an employment context in three categories5:  

(a) The first was the imposition of minimum conditions of employment.  

(b) The second was the promotion of collective bargaining.  

(c) Finally the development of tribunals which were tasked to create and enforce 

equitable rules for the workplace.  

The first category of modifications materialised in the:  

 Basic Conditions of Employment Act 3 of 1983 and  

 After 1994, in the Basic Conditions of Employment Act 75 of 1997.   

The second and third categories of modifications manifested first in the:  

 Labour Relations Act 28 of 1956 and  

 After 1994 in the Labour Relations Act 66 of 1995 (LRA).   

 

2.4. THE INFLUENCE OF THE CONSTITUTION 

The Constitution of the Republic of South Africa (“Constitution”) was negotiated by 

the major role players in the then democratic South Africa and it came into effect on 

4 February 1997.  This had the following major implications (Constitution of the 

Republic of South Africa, 1997)6:  

(1) Parliament is subject to the Constitution: Before 1994 parliament was 

supreme.  With the adoption of the Constitution after 1994, the Constitution 

became the supreme law of the land.  The primacy of the constitution 

therefore destroyed parliamentary supremacy.  This therefore meant that 

even the majority political party in parliament, as well as parliament as a 

whole would be subjected to the authority of the constitution.   

  

                                                           
5
 Grogan, J. (2017). Workplace Law (Twelfth Edition). Claremont: Juta. pp. 3 & 4. 

 
6
 Constitution of the Republic of South Africa. (1997). JUTA. An Overview pp. ix - xv   
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(2) All other laws and acts are subject to the Constitution: The fact that, the 

Constitution was now the supreme law of the land also had fundamental 

implications for all the other laws in the country.  These implications were 

that from that point forward, any law or act which was found to be 

inconsistent / incongruent with the Constitution would have no force or effect.   

(3) The judiciary was empowered to uphold the Constitution: Due to the fact that 

parliament and their acts were no longer supreme, there had to be a way to 

strike down acts of parliament which were inconsistent with the Constitution.  

At large, this duty was entrusted to the judiciary (i.e. the legal system with the 

help of the courts).     

2.5. THE ROLE OF THE COURTS  

Destruction of inconsistencies: From the last paragraph it should be clear, that the 

role of the Courts became fundamental, not only to strike down laws and acts of 

parliament which were found to be inconsistent with the Constitution, but also to 

strike down common law and common law principles which were found to be 

inconsistent with the Constitution.   

The constant development of contemporary common law: The courts also had a 

new role in a common law system, of South Africa.  This was and still is to develop 

contemporary common law which changes in lock step interaction with 

developments in the country.  In doing so, this newly developed common law would 

remain current and would also be able to address the shortcomings we referred to 

above, on a constant basis.  These functions would be performed by the opinions / 

judgements that the courts gave.  These judgments in the common law system have 

precedential effect.  In short “effect of precedent” lays at the heart of a common law 

system.  What is the effect of precedent?  

The effect of precedent: In the administering of the law, the courts recognise the 

effect of precedent, which is in Latin also referred to as stare decisis et non quita 

movere (“stare decisis”), which means that “to stand by a decision and not to disturb 

settled matters”.  This means a lower court is bound to the decisions of a higher 

court (e.g. Labour Court, Labour Appeal Court, Supreme Court of Appeal and the 

Constitutional Court) in the same jurisdiction and on matters that are factually 

similar.  This means that the Labour Court judges, CCMA Arbitrators and 

chairpersons of disciplinary enquiries are bound to decisions by the court in other 

matters which are factually similar, irrespective of whether they agree with it.  This 

means that the judges, arbitrators and presiding officers must follow that ruling as 

precedent in factually similar matters.   
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3. TWO LAWS THAT ADDRESS THE ISSUE OF DISMISSAL 

Both the LRA and the BCEA (Basic Conditions of Employment Act 66 of 1995 as 

amended) address the issue of dismissal.   

 The BCEA refers to the term “dismissal” only twice.  The first reference is in S. 

37 (6), which states that an employee can challenge its dismissal in terms of 

Chapter VIII of the LRA.  The second reference is in S. 41, which confirms that 

an employee, who is dismissed for reasons of operational requirements, is 

entitled to severance pay, under certain conditions.  In other places the BCEA 

uses the term “termination of employment” which seems to be able to include 

dismissal and resignation.   

 The LRA on the other hand, not only contains the term “dismissal” in S. 213 

(Definitions), but devotes an entire chapter to it: Chapter VIII Unfair Dismissal 

and Unfair Labour Practices.   

Why is this observation relevant?  It appears to be relevant when you wish to do a 

study about dismissal, that you would pay more attention to and possibly even 

attach more weight to the LRA, than to the BCEA, because the LRA seems to be 

the primary statutory authority that regulates the issue of dismissal.  It seems the 

BCEA is only a secondary source when it comes to dismissal, because both its 

references to dismissal have its origin in what the LRA determines.    

3.1. BASIC CONDITIONS OF EMPLOYMENT ACT 75 OF 1997 (“BCEA”) 

Dismissal in the BCEA is addressed in terms of Chapter 5 Termination of 

employment.  Chapter 5 consists of sections (S.) 36 to 42 which addresses the 

following matters (Basic Conditions of Employment Act 75 of 1997 as amended)7:  

BCEA: Chapter 5 Termination of employment 

S. 36 Application of this chapter 

S. 37 Notice of termination of employment 

S. 38 Payment instead of notice 

S. 39 Employees in accommodation provided by the employers 

S. 40 Payments on termination 

S. 41 Severance pay 

S. 42 Certificate of service 

                                                           
7
 Basic Conditions of Employment Act 75 of 1997 as amended   
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BCEA, S. 37 Notice of Termination of employment8 

(1)  Subject to section 38, a contract of employment terminable at the instance of 

a party to the contract may be terminated only on notice of not less than- 

(a)  one week, if the employee has been employed for six months or less; 

(b)  two weeks, if the employee has been employed for more than six 

months but not more than one year; 

(c) four weeks, if the employee-  

(i)  has been employed for one year or more; or  

(ii)  is a farm worker or domestic worker who has been employed 

for more than six months. 

[Sub-s. (1) substituted by s. 8 of Act 11 of 2002 (wef 1 August 2002).] 

… 

(6)  Nothing in this section affects the right- 

(a)  of a dismissed employee to dispute the lawfulness or fairness of the 

dismissal in terms of Chapter VIII of the Labour Relations Act, 1995, 

or any other law; and 

(b)  of an employer or an employee to terminate a contract of 

employment without notice for any cause recognised by law. 

(Emphasis added) 

 

BCEA, S. 41 Severance Pay 

(1)  For the purposes of this section, 'operational requirements' means requirements 

based on the economic, technological, structural or similar needs of an employer. 

(2)  An employer must pay an employee who is dismissed for reasons based on the 

employer's operational requirements or whose contract of employment terminates or 

is terminated in terms of section 38 of the Insolvency Act, 1936 (Act 24 of 1936), 

severance pay equal to at least one week's remuneration for each completed year 

of continuous service with that employer, calculated in accordance with section 35. 

[Sub-s. (2) substituted by s. 9 of Act 11 of 2002 (wef 1 August 2002).] 

(3)  The Minister may vary the amount of severance pay in terms of subsection (2) by 

notice in the Gazette. This variation may only be done after consulting NEDLAC and 

the Public Service Co-ordinating Bargaining Council established under Schedule 1 of 

the Labour Relations Act, 1995. 

                                                           
8
 BCEA, S. 37 (6) 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a24y1936%27%5d&xhitlist_md=target-id=0-0-0-5225
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(4)  An employee who unreasonably refuses to accept the employer's offer of alternative 

employment with that employer or any other employer, is not entitled to severance 

pay in terms of subsection (2). 

(5)  The payment of severance pay in compliance with this section does not affect an 

employee's right to any other amount payable according to law. 

(6)  If there is a dispute only about the entitlement to severance pay in terms of this 

section, the employee may refer the dispute in writing to- 

(a)  a council, if the parties to the dispute fall within the registered scope of that 

council; or 

(b)  the CCMA, if no council has jurisdiction. 

(7)  The employee who refers the dispute to the council or the CCMA must satisfy it that 

a copy of the referral has been served on all the other parties to the dispute. 

(8)  The council or the CCMA must attempt to resolve the dispute through conciliation. 

(9)  If the dispute remains unresolved, the employee may refer it to arbitration. 

(10)  If the Labour Court is adjudicating a dispute about a dismissal based on the 

employer's operational requirements, the Court may inquire into and determine the 

amount of any severance pay to which the dismissed employee may be entitled and 

the Court may make an order directing the employer to pay that amount. 

(Emphasis added) 

The above quotes reflect what the BCEA has to say on the matter of dismissal and 

it confirms that the dismissal in the BCEA relies on the primacy of the LRA in order 

to determine whether the dismissal had been fair or not.   

These quotations further indicate an interesting distinction between the BCEA and 

the LRA.  Allow me to illustrate:  

 “. . .a contract of employment terminable . . .” - BCEA, S. 37 (1). 

 “. . . of a dismissed employee . . .” - BCEA, S. 37 (6). 

 “. . .pay an employee who is dismissed . . .”  - BCEA, S. 41 (2). 

 “. . .a dismissal based on the employer's operational requirements . . .” - 

BCEA, S. 41 (10). 

All these references that the BCEA makes about dismissals are in the singular, 

even when it refers to dismissals based on operational requirements.  If it refers to 

several employees, the collective nature must be implied from the facts of a case or 

from the LRA, because the BCEA dealt with these matters in the singular.  This 

singular focus of the BCEA is also found in the “Purpose of the Act” as we will see 

here below.  In contrast, the LRA, makes provision for individual dismissals, but 

explicitly includes the collective nature of employment situations.  From this it 

appears if we deal with collective dismissals, the LRA should carry more weight.  
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3.2. LABOUR RELATIONS ACT 66 OF 1995 (“LRA”) 

Dismissal as stated in the LRA is addressed in terms of Chapter VIII Unfair 

dismissal and Unfair Labour Practice.  Chapter 8 consists of sections (S.) 185 to 

197 which addresses the following matters9:  

LRA: Chapter VIII Unfair dismissal and Unfair Labour Practice 

S. 185 The right not to be unfairly dismissed or subjected to an unfair labour 

practice 

S. 186 The meaning of dismissal and unfair labour practice 

S. 187 Automatic unfair dismissals 

S. 188 Other unfair dismissals 

S. 188A Inquiry by arbitrator 

S. 189 Dismissals based on operational requirements 

S. 189A Dismissals based on operational requirements by employers with 

more than 50 employees 

S. 190 Date of dismissal 

S. 191 Disputes about unfair dismissals and unfair labour practices 

S. 192 Onus in dismissal disputes 

S. 193 Remedies for unfair dismissal and unfair labour practices 

S. 194 Limits to compensation 

S. 195 Compensation is in addition to any other amount 

S. 196 ….repealed … 

S. 197 Transfer of a contract of employment 

S. 197A Transfer of a contract of employment in circumstances of insolvency  

S. 197B Disclosure of information concerning insolvency 

(Emphasis added)  

The primacy of the LRA in both individual and collective matters is obvious from 

merely looking at the above sections.  The contents of the sections confirm this.   

  

                                                           
9
 Labour Relations Act 66 of 1995 as amended   
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3.3. THE PURPOSES AND INTERPRETATION OF THE BCEA & THE LRA 

BCEA, S. 2 Purpose of this Act 

The purpose of this Act is to advance economic development and social justice by 

fulfilling the primary objects of this Act which are -  

(a) to give effect to and regulate the right to fair labour practices conferred 

by section 23 (1) of the Constitution- 

(i) by establishing and enforcing basic conditions of employment; 

and 

(ii)  by regulating the variation of basic conditions of employment; 

(b)  to give effect to obligations incurred by the Republic as a member 

state of the International Labour Organisation. 

 

LRA, S. 1 Purpose of this Act 

The purpose of this Act is to advance economic development, social justice, labour 

peace and the democratisation of the workplace by fulfilling the primary objects 

of this Act, which are- 

(a) to give effect to and regulate the fundamental rights conferred by 

section 23 of the Constitution of the Republic of South Africa, 1996; 

[Para. (a) substituted by s. 1 of Act 6 of 2014 (wef 1 January 2015).] 

(b)  to give effect to obligations incurred by the Republic as a member 

state of the International Labour Organisation; 

(c) to provide a framework within which employees and their trade unions, 

employers and employers' organisations can- 

(i)  collectively bargain to determine wages, terms and conditions of 

employment and other matters of mutual interest; and 

(ii) formulate industrial policy; and 

(d)  to promote- 

(i)  orderly collective bargaining; 

(ii)  collective bargaining at sectoral level; 

(iii)  employee participation in decision-making in the workplace; and 

(iv)  the effective resolution of labour disputes. 

2    An italicised word or phrase indicates that the word or phrase is defined in section 213 of this Act.   

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a6y2014s1%27%5d&xhitlist_md=target-id=0-0-0-320043
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a6y2014%27%5d&xhitlist_md=target-id=0-0-0-319333
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a66y1995s1fn2_Ref%27%5d&xhitlist_md=target-id=0-0-0-320037
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Without elaborating too much on these matters, it is essential to whenever we 

interpret a section in terms of the LRA (e.g. S. 189) & the BCEA (e.g. S. 41), that we 

do it in a manner that is congruent to the purpose of the specific act, that we are 

interpreting.  For this reason, the purpose of the LRA and the BCEA had been 

quoted here above.   

When looking at the purpose of the BCEA and the LRA, the similarities and 

differences should guide us in how we use and interpret the act.  For instance let us 

compare the two acts side by side.   

LRA, S. 1 Purpose of this Act BCEA, S. 2 Purpose of this Act 

The purpose of this Act is to advance 

economic development, social justice, 

labour peace and the democratisation of 

the workplace by fulfilling the primary 

objects of this Act, which are- 

The purpose of this Act is to advance 

economic development and social 

justice by fulfilling the primary objects of 

this Act which are - 

(Emphasis added)  

Note that the portion that is underlined in the LRA does not appear in the BCEA.  

Once again both “labour peace and the democratisation of the workplace” are 

collective elements, which is only explicitly present in the LRA.   

LRA, S. 1 Purpose of this Act BCEA, S. 2 Purpose of this Act 

(a) to give effect to and regulate the 

fundamental rights conferred by section 

23 of the Constitution of the Republic of 

South Africa, 1996; 

(a) to give effect to and regulate the right to 

fair labour practices conferred by section 

23 (1) of the Constitution- 

(Emphasis added)  

On face value these two sub-clauses appear very similar, because both refer to the 

Constitution and both derive their authority and purpose from the Constitution.  

However when we scrutinise the underlined portions the difference between the two 

clauses become more apparent.   

 The BCEA refers “… to give effect to and regulate the right to fair labour 

practices…” which is a much smaller scope in terms of the Constitution.  It is 

limited to “fair labour practices” only.  In terms of S. 23 of the Constitution, it 

appears as if the BCEA only addresses S. 23 (1).  If fair labour practices 

excludes “dismissal” (as it appear to do), it seems the BCEA does not even 

address “the fairness of dismissals”.  This is material to the question that we 

have.  S. 37 seem insufficient to regulate a closure of a business.  
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 Conversely the LRA states “to give effect to and regulate the fundamental 

rights”, which is a much broader scope.   

o The LRA is not only limited to fair labour practices S. 23 (1) of the 

Constitution.  

o The LRA also includes S. 23. (2) to (6), which once again includes 

collective rights.   

o The LRA further encompasses all other fundamental rights which we 

find in Chapter 2 of the Constitution in the Bill of Rights [SS. 7 to 39].   

To illustrate this point let’s look at S. 23 of the Constitution.    

The Constitution, S. 23 Labour relations 

(1)  Everyone has the right to fair labour practices. 

(2)  Every worker has the right- 

(a)  to form and join a trade union; 

(b)  to participate in the activities and programmes of a trade union; and 

(c)  to strike. 

(3)  Every employer has the right- 

(a)  to form and join an employers' organisation; and 

(b)  to participate in the activities and programmes of an employers' 

organisation. 

(4)  Every trade union and every employers' organisation has the right- 

(a)  to determine its own administration, programmes and activities; 

(b)  to organise; and 

(c)  to form and join a federation. 

(5)  Every trade union, employers' organisation and employer has the right to 

engage in collective bargaining. National legislation may be enacted to regulate 

collective bargaining. To the extent that the legislation may limit a right in this 

Chapter, the limitation must comply with section 36 (1). 

(6)  National legislation may recognise union security arrangements contained in 

collective agreements. To the extent that the legislation may limit a right in this 

Chapter the limitation must comply with section 36 (1). 
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This distinction is further illustrated by mentioning some of the fundamental rights 

which may in certain circumstances overlap with a S. 189 process in terms of the 

LRA or with other dismissals.    

Constitution: Chapter 2 – Bill of Rights SS. 7 - 39 

… 

S. 9  Equality 

S. 10   Human dignity … 

S. 17   Assembly, demonstration, picket and petition 

S. 18   Freedom of association … 

S. 23   Labour relations … 

S. 27   Health care, food, water and social security … 

S. 32   Access to information … 

S. 33   Just administrative action 

S. 34   Access to courts … 

 

From the above it should be clear that the LRA is superior to the BCEA in as far as 

the regulation of dismissals are concerned, especially when it deals with S. 189 

Dismissals based on operational requirements, which often is of a collective nature, 

not an individual nature.   

In contrast the BCEA does not regulate dismissals.  It merely does what the name of 

the act proclaims as per SS. 1 (a) & (b).   

 It establishes and enforces basic conditions of employment; and  

 It regulates the variation of basic conditions of employment.  

LRA, S. 1 Purpose of this Act BCEA, S. 2 Purpose of this Act 

(b)  to give effect to obligations incurred 

by the Republic as a member state of 

the International Labour 

Organisation; 

(b) to give effect to obligations incurred 

by the Republic as a member state 

of the International Labour 

Organisation 

(Emphasis added)  

These clauses indicate an area where the BCEA and the LRA overlap.   
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The LRA, S. 1 (c) and (d) adds the following provisions, which are absent from the 

BCEA.   

LRA, S. 1 Purpose of this Act, SS. (c) & (d) 

(c) to provide a framework within which employees and their trade unions, 

employers and employers' organisations can- 

(i)  collectively bargain to determine wages, terms and conditions of 

employment and other matters of mutual interest; and 

(ii) formulate industrial policy; and 

(d)  to promote- 

(i)  orderly collective bargaining; 

(ii)  collective bargaining at sectoral level; 

(iii)  employee participation in decision-making in the workplace; and 

(iv)  the effective resolution of labour disputes. 

2    An italicised word or phrase indicates that the word or phrase is defined in section 213 of this Act.   

(Emphasis added) 

SS. 2 (c) & (d) are unique to the LRA.  Once again these sections not only the 

collective nature which is found in several provisions of the LRA and labour 

relations, it also espouses language which is similar to language that we will use 

when we deal with S. 189 dismissals.  This collective characteristic which is unique 

to the LRA is a further hint that when we deal with the scaling down of a business 

(the reduction of the number of employees) or the total closure of a business, the 

more appropriate instrument to use is the LRA, not the BCEA, since the latter only 

deals with the back end of the dismissal (fairness & severance pay).  The nuts and 

bolts of scaling down or closing down a business are regulated by the LRA.   

S. 3 of the LRA further has the following to say regarding its interpretation:  

LRA, S. 3 Interpretation of this Act 

Any person applying this Act must interpret its provisions- 

(a)  to give effect to its primary objects; 

(b)  in compliance with the Constitution; and 

(c)  in compliance with the public international law obligations of 

the Republic.  

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a66y1995s1fn2_Ref%27%5d&xhitlist_md=target-id=0-0-0-320037
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In the event of the LRA, when interpreting a section (e.g. S. 189) of the LRA, it is 

further important to take note that your interpretation should also be congruent with 

the provisions of LRA, S. 3, as quoted above.  Interpretations congruent with this 

section are more likely to be supported by Arbitrators or by the Labour Courts.  In 

contrast, opinions that are at odds with or incongruent with these provisions are 

likely to be criticised by Arbitrators or the Labour Courts.  

 

3.4. THE RELATIONSHIP BETWEEN THE BCEA & THE LRA WITH REGARDS TO 

DISMISSAL 

In short, the relationship between the BCEA and the LRA with regards to dismissal 

is as follows: 

 The BCEA recognises that an employer can indeed dismiss.  The BCEA 

however is silent on the issue of the requirements of substantive and 

procedural fairness of dismissals.   

 The fairness of dismissal in terms of both substance and procedure is 

regulated exclusively by the LRA.   

 Thus, if any arbitrator or court has to make a decision on the fairness of a 

dismissal, it will base its decision on the LRA and not on the BCEA10.   

 This has obvious consequences for practitioners and employers who have to 

manage dismissals.  Experienced employers and practitioners should ensure 

that they are familiar with the requirements of fairness of a dismissal as per 

the LRA and plan their dismissal processed to be compliant with these LRA 

standards.  

In order to assist employers in this regard, the BCEA made it very clear that it does 

not make any pronouncements on the fairness of a dismissal.  In this regard please  

refer to BCEA, S. 37(6).  It reads as follows: 

BCEA, S. 37 Notice of Termination of employment11 

(6)  Nothing in this section affects the right- 

(a)  of a dismissed employee to dispute the lawfulness or fairness of the 

dismissal in terms of Chapter VIII of the Labour Relations Act, 1995, 

or any other law; and 

                                                           
10

 LRA, Schedule 8, Item 2 Fair Reasons for dismissal, specifically §(1)   
11

 BCEA, S. 37 (6) 
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(b)  of an employer or an employee to terminate a contract of 

employment without notice for any cause recognised by law. 

(Emphasis added) 

 

 What does clause (6) (a) mean?  It means that if an employee wishes to 

dispute the fairness (or lawfulness) of his/her dismissal, it may be done in 

terms of Chapter VIII of the LRA, even though every part of the BCEA had 

been complied with.   

 What does clause (6) (b) refer to?  It means that the BCEA recognises the 

implied right of an employer to terminate an employee’s employment without 

notice, provided that the cause / reason for which the employment was 

terminated for, is recognised by law.  The “law” that (6) (b) refers to is 

jurisprudence or case law, which we can also call current common law, good 

law or current legal precedent.  For serious forms of dismissal for instance it 

may be fair not to pay/work notice, despite the requirements in this regard as 

found in the BCEA, such as can be seen in the opinions/judgments of the 

court.   

 

3.5. THE RELATIONSHIP OF THE BCEA, THE LRA & COMMON LAW 

The last statement of the previous paragraph begs to be explained a bit more.  Why 

do we refer to current common law as good law?  Is there then a concept like a law 

that is not good?    

 Earlier in this article I referred to some of the early manifestations of South 

African law, which could be traced back to Rome (Roman law), which was 

adopted, in Holland (Dutch law) and which both belongs to the family of civil 

law.   

 I also referred to the English law, which is an example of common law.   

Although our law in South Africa adopted and was modelled after it predecessors 

Dutch-Roman law and the English common law, it has modified many of these 

ancient laws to be more applicable and relevant to our context in South Africa in pre 

and post the pivotal year in our recent history - 1994.  Some of the laws or 

principles in Dutch-Roman or in the English common laws became superfluous in 

our context.  Thus, some of these laws are no longer applicable to us in 2019 in 

South Africa.  We say that this is not good law for us here and now anymore.   

Furthermore common law in short also refers to the jurisprudence of the courts in a 

specific jurisdiction, if these courts have a common law legal system.  These 
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opinions or orders of the court are living applications of the statutory law, as well as 

of legal precedent at the time and it becomes binding on the people and entities 

within that court’s jurisdiction.  (See the effect of precedent above).  This is more 

modern example of common law.  This means the courts even today develop 

common law through orders and the precedential effect of orders.   

As the courts continue to pronounce opinions or to hand down judgments, they not 

only apply current legal precedent, but they also develop new principles and 

doctrines in the process of applying the law (statutes and case law), to sets of facts 

in new cases that are heard by the courts every day.  Finally, some legal precedent 

expires and become no longer binding, if the courts develop or change the doctrine 

or legal theory which they use to dispose of disputes.  This changes precedent.  

When precedent of old cases no longer applies, that law is no longer binding or no 

longer good law.  Precedent as stated on the other hand, is law that is still good at 

the time that it is applied.   

Change applies not only to case law, but also to statutes.  One case in point is the 

Labour Relations Act of 1956 which had been repealed and replaced with the 

Labour Relations Act of 1995 as amended (“LRA”).  The Labour Relations Act of 

1956 is no longer good law.  Some aspects of the LRA of 1995 had been repealed 

and these sections are also not good law anymore.     

The point is this:  

 All laws develop or change continuously over time in a common law system 

like we have in South Africa.   

o The purpose of these changes in common law systems is so that the 

common law remains relevant over time, by taking into account the 

changing context, in order to continue to address new questions 

which arise.   

o As a matter of fact the mere fact that certain law is only applicable in 

a specific jurisdiction and not in other jurisdictions is indicative of the 

fact that not all laws apply everywhere and for ever.   

 In Civil law systems the opinions / judgements of the courts do not have a 

precedential effect.  Statutes are promulgated and every case is disposed of 

by applying the statute to the case.  The case never becomes part of the law 

which determines how future matters will be disposed of.  

When the authors of the BCEA and the LRA of 1995 drafted these two statutes they 

were fully aware of these principles of common law, precedent and good law.  They 

knew our roots in Dutch-Roman law, as well as in English law.  They were 
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cognisant not only of these laws, but also of the statutes and the huge body of case 

law.  Despite knowing all this, they elected to include certain provisions in the 

bodies of the BCEA and the LRA and they decided to leave others out.  It appears 

from the process of selection that the authors of the BCEA and the LRA made that 

they regarded the provisions they included in the law to be sufficient to address the 

current questions in South African law.   

 It means that although we may glean interesting insights from history and 

laws that are no longer good law, we should not follow them anymore.  Laws 

that are no longer precedent or good law are no longer binding.   

 This is important to note, because this means that whenever we are 

confronted with trying to answer a question in a specific jurisdiction, we 

should start with the current statutes / laws that apply to that specific 

question.  It would not be very helpful to go back to ancient common law in 

resolving current questions, except for some academic purposes.   

 If like in South Africa, the jurisdiction is a common law jurisdiction, where the 

pronouncements of the courts become binding in the form of precedent, this 

then means that after looking at the statutes, we must then also study the 

opinions of the court, because these opinions/judgements should guide our 

interpretations of the statutes.  In this regard, I am specifically referring to 

precedent or good law of the time.   

 A final word in this regard is to observe the publication dates of the laws.   

o The LRA was published in 1995. 

o The BCEA was published in 1997.   

o The Constitution was published in 1997.   

The Constitution introduced the Bill of Rights in Chapter 2 (SS. 7 to 39) of the 

Constitution as stated above.  The Bill of Rights is part of the supreme law of the 

land.  The Bill of Rights was also published after the LRA.  The Bill of Rights is the 

cornerstone of democracy in South Africa.  It contains fundamental human rights 

such as human dignity, equality and freedom12.  The courts have the task to guide 

us in the correct interpretation of the LRA and the BCEA, as well as to create new 

common law, which is congruent or in line with the Bill of Rights in the Constitution.   

This brings us to the question of dismissal in the LRA.    

  

                                                           
12

 Constitution of the Republic of South Africa. (1997). JUTA. 
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4. SOME FUNDAMENTAL QUESTIONS REGARDING DISMISSAL DISPUTES  

As practitioners in the field of labour law and labour relations, the first questions that we 

must ask ourselves whenever confronted with a fact set that may or may not be a 

dismissal, is whether the facts at hand satisfy the legal requirements or elements in order 

to constitute a dismissal.  We can analyse this problem into four basic questions: 

(1) An employment relationship: Was there an employment relationship?  

(2) A dismissal: Was there a dismissal? (See §§ 4 below). 

(3) Closing down: Does closing a business amount to a dismissal? (See §§ 11, 12 & 

13 below).   

Allow me to put this last question [“(3)   Closing down:”] into context with the 

following reference to the origin of this article.   

Question (3) above may sound like a strange question, but this was exactly 

what a colleague and I debated some time ago. 

a. First point of view – the antithesis of this article: My colleague’s 

view if I understood him correctly was that the closure of a business 

does not amount to a dismissal, but merely to the termination of the 

contracts of the employees employed there.  I understood him to base 

his argument on S. 37 (1) of the BCEA, as well as on common law.  So 

in terms of his view, an employer merely had to give notice in terms of 

S. 37 (1) that the business will close down and then act accordingly.  

He added to the argument that a business owner can choose to close 

the business and that no law could prevent him from exercising that 

choice.   

b. Second point of view – the thesis of this article: While I agreed with 

him that the business owner could close the business if he wanted to, I 

disagreed that the appropriate basis for such a decision would be 

common law and S. 37 (1) of the BCEA.  My argument was that once 

the owner of the business has taken the decision to close his business 

he would be bound in terms of the LRA to follow a S. 189 (Dismissal 

based on operational requirements) process.  For instance he had to 

propose the closure and then consult on the decision before he makes 

it final, consult on alternatives to dismissal as per S. 189.  My view was 

that such a dismissal would be for an operational requirement in terms 

of S. 213 because it would amount to a change of the “structural need”, 

since the employer wishes to destroy the structure in which employees 

are earning a living.   

c. The purpose of this article: In this article I unpack the reasons why I 

am of the view that the second point of view should be preferable to 
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the first.  However, my view is not the only view.  I am sure that some 

may differ from this view.  If there are more substantive arguments, I 

am open to persuasion.    

 

In arguing a case in support of the thesis of this article, I have structured the 

argument as follows, in an attempt to highlight various aspects of the argument, 

as well as to indicate how I have come to the conclusion supporting the thesis.  

This may also assist colleagues who differ to know not only what I say, but also 

why, in our continued search for the more authoritative point of view.    

I have structured my argument as follows: 

i. In § 2 of this article I addressed common law, statutes and the 

role of the courts in South Africa.  I also explained shortly how 

laws evolve.   

ii. In § 3 of this article I indicated some similarities and differences 

between the LRA & the BCEA with regard to their scope, 

purpose and the subject matter of dismissal.  

iii. In § 4 I discussed the different types of dismissals that are 

possible in terms of the LRA, the statute that sets the standards 

for a fair dismissal.   

iv. In § 5 I unpacked what the LRA means with a fair reason for a S. 

189 dismissal. In § 6 I shared some perspectives on how the 

court opined on “fair reason” in certain circumstances.   

v. In § 7 I tried to point out that the distinction between fair reason 

and fair procedure in some instances can be fluid and that the 

one can transform into the other, depending on some facts.   

vi. In § 8 I shared some perspectives of the LRA on fair procedure.  

In § 9 I veered into some judgments of the court on fair 

procedure.   

vii. In § 10 I examined the question if S. 37 (1) is relevant at all to a 

dismissal in terms of S. 189 (LRA).  

viii. §§ 11 & 12 deals with three elements of a fair dismissal and a 

paradigm which could be used for S. 189 dismissals.   

ix. Finally in § 13 I give a summation of the thesis of this article in 

terms of the opinions of the court as to why I regard a business 

closure to be an operational requirement in terms of a structural 

needs & redundancy.   
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(4) Requirements for fairness:  

a. Was the dismissal effected for a fair reason? (See §§ 5, 6 & 7 below). 

b. Was the dismissal effected for a fair procedure? (See §§ 7, 8 & 9 below). 

The first question above falls outside the scope of this article.  Therefore for the purpose 

of this article, I will assume that there was an employment relationship and address the 

questions within this limited scope of SS. 189 & 213 of the LRA.   

Some parts of the second and the fourth questions also fall outside the scope of this 

article, because we will focus exclusively on SS. 189 & 213 - dismissals for operational 

requirements as discussed here below.   

It should be evident from the above that the main thesis of this article culminates in the 

answer to question three above.  That is why question three will be addressed last, after 

answering questions 2 and 4.   

 

4.1. WHAT IS A DISMISSAL // WAS THERE A DISMISSAL?  

The question of what constitutes a dismissal, as stated, is addressed in S. 186 of 

the LRA.  For the sake of brevity, in addressing this question I will exclusively focus 

only on S. 186 (1) (a).  For ease of reference, this section states the following:  

LRA S. 186 Meaning of dismissal and unfair labour practice 13 

(1) Dismissal means that –  

(a) an employer has terminated employment with or without notice; 

THUS: Once an employer expresses an action which amounts to a termination of 

the employment of an employee/s, such action would constitute a dismissal.  The 

issue of whether or not the employment was terminated with or without notice has 

no effect on causing the action of the employer to be a dismissal or not.  The heart 

of the issue is whether the employee’s employment continues or whether an action 

of the employer resulted in a situation which amounts to the fact that an 

employee/employees’ employment can no longer continue, which would imply that 

the employee’s employment had been terminated.   

 

                                                           
13

 LRA, S. 186  
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4.2. DISMISSAL: WHAT ARE MY OPTIONS?  

Categories of dismissal: There are only four categories of dismissal in the LRA.     

(1) The first category of dismissals is always unfair.  These are all automatically 

unfair dismissals (S. 187).   

(2) The last three categories of dismissals which can be (not necessarily are) 

fair dismissals are as follows:   

(a) Dismissal for misconduct (Schedule 8);  

(b) Dismissal for incapacity (Schedule 8); and  

(c) Dismissal for operational requirements (S. 189, S. 213, Code for 

DOR and Schedule 8).   

First Category of dismissals: Automatically unfair dismissals (S. 187): It is 

interesting that after describing what a dismissal is (in LRA, S. 186), the very first 

thing that the legislator has done in the LRA, is to describe in S. 187 what 

“Automatically unfair dismissals” are.  This in short is a certain category of 

dismissals, which are particularly repugnant according to the LRA.  Some of the 

automatic unfair dismissals are dismissals that violate a fundamental right or the Bill 

of Rights (Chapter 2) of the Constitution14.   

All other dismissals are implicitly presumed to be unfair (S. 188): If this statement 

makes you raise your eyebrows, read LRA, S. 188 (1) again.  It is important to note 

that the point of departure of the LRA is that all dismissals are implicitly presumed 

to be unfair, subject to the fact that the employer can adduce evidence to prove that 

it had a fair reason to dismiss the employee/s, as well as that it followed a fair 

procedure to dismiss the employee (LRA, S. 192(2)).  If the employer fails, to prove 

both that the reason and the procedure culminating in the dismissal were fair, the 

dismissal would be regarded as being unfair, as long as an employee can prove 

that he/she had been dismissed.  

Thus all dismissals that are fair must be fair in terms of the following two elements. 

These are two essential elements of a fair dismissal in terms of S. 188.  They must 

be both:  

(1) Element 1: Substantively fair, which means that they were effected for a 

reason, which the LRA regards as fair (S. 188 (1) (a)).  ; and 

(2) Element 2: Procedurally fair, which means that they were effected in terms 

of a procedure which the LRA regards as fair (S. 188 (1) (b)).   

  

                                                           
14

 LRA, Schedule 8, Item 2 Fair reasons for dismissal, §(3) 
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S. 188 of the LRA states the following:  

S. 188   Other unfair dismissals15 

(1)  A dismissal that is not automatically unfair, is unfair …if…  the employer fails 

to prove- 

(a)  that the reason for dismissal is a fair reason- 

(i)  related to the employee's conduct or  capacity; or  

(ii)  based on the employer's operational requirements; and  

(b)  that the dismissal was effected in accordance with a fair procedure. 

(2)  Any person considering whether or not the reason for dismissal is a fair 

reason or  whether or not the effected in accordance with a fair procedure 

must take into account any relevant code of good practice issued in terms 

of this Act. *  

* See Schedule 8, the Code of Good Practice: Dismissal 

(Emphasis added) 

Other categories of dismissals: Fair reasons to dismiss: There are only three 

categories of reasons16 that the LRA regards as reasons that would be regarded 

as fair reasons to dismiss an employee17.  If an employer wants to effect a fair 

dismissal, the employer is compelled to select one of the reasons for dismissal 

which falls within one of these three categories of dismissal.   

(1) Two categories relate to the employee: These two categories are:   

a. Reasons that relate to the employee’s conduct.   

b. Reasons that relate to the employee’s capacity.   

(2) One category relate to the employer: The third category which the LRA 

regards as a fair reason with which an employer could dismiss an employee 

is based on the employer’s operational requirements.   

It seems that if an employer wants to effect a fair dismissal, the LRA requires the 

employer must select a reason, which is based on one of these three categories of 

S. 188.   

  

                                                           
15

 LRA, S. 188 
16

 LRA, S. 188 (1) (a) (i) & (ii)  
17

 LRA, Schedule 8, Item2 Fair reasons for dismissal, §(2) & (4) 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27LJC_a66y1995s188(1)(a)%27%5d&xhitlist_md=target-id=0-0-0-324817
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27LJC_a66y1995s188(1)(b)%27%5d&xhitlist_md=target-id=0-0-0-324825
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27LJC_a66y1995s188(2)%27%5d&xhitlist_md=target-id=0-0-0-324829
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a66y1995s188fn50_Ref%27%5d&xhitlist_md=target-id=0-0-0-324831
http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a66y1995s188fn50_Ref%27%5d&xhitlist_md=target-id=0-0-0-324831
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A fair procedure to dismiss:  Each one of these reasons must also be accompanied 

with a fair procedure.  It is not possible to have a fair dismissal if either the reason 

or the procedure of the dismissal is not fair.  Both reason and procedure must be 

fair in terms of the standard set by LRA, S. 188, for the dismissal to be fair.  In this 

regard see the “and” at the end of LRA, S. 188 (1) (a) (ii). “and” signifies that 

procedure and reason are conjunctive elements in order to assess the fairness of a 

dismissal.  Both “fair reason” and “fair procedure” are necessary must be fair, if a 

person wants to conclude that a dismissal is fair.   

The Role of Schedule 8: Schedule 8 Code of Good Practice: Dismissal is added to 

the text of the LRA in terms of S. 188, in terms of a footnote.  S. 188 (2) determines 

that a person (arbitrator or judge) who has to determine if a dismissal was effected 

for a fair reason or for a fair procedure, “must take into account any relevant code 

of good practice issued in terms of this Act.”.  There are two codes which are 

relevant in this regard.   

(1) The first code is Schedule 8, Code of Good Conduct: Dismissal.   

(2) The second code is Code of Good Practice on Dismissal Based on 

Operational Requirements (“Code for DOR”) 18.   

 

Which of these reasons and/or procedures does Schedule 8 address? Schedule 8 

addresses:  

(1) Fair reason & fair procedure: Dismissal for conduct (misconduct).  

(2) Fair reason & fair procedure: Dismissal for capacity (incapacity to perform, as 

well as incapacity induced by ill health or injury). 

Dismissals based on operational requirements: This begs for a question.  Where 

does the LRA address the fairness in terms of reason and procedure of dismissal 

based on operational requirements?  Let’s investigate this by asking where the LRA 

addresses the question of operational requirements. The most obvious answer is to 

see what S. 189 has to say in this regard. The answer in this regard is simple.  

There are just three places where the LRA addresses operational requirements.  

These are in LRA, S. 189, in the definitions LRA, S. 213, as well as in the Code of 

Good Practice for Dismissal based on Operational Requirements (“Code for 

DOR”).  Before we look at these take note of the following distinction:  

 The very next S. 189 addresses mainly the procedure which the LRA 

requires to be a fair procedure.   

 Then it should not be surprising to note that S. 213 addresses the fair 

reason.  

 Code for DOR addresses both a fair reason and a fair procedure.   

  

                                                           
18

 Code of Good Practice on Dismissal Based on Operational Requirements (“Code DOR”) GenN 1517 in GG 
20254 of 16 July 1999 
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Let’s summarise this in the following table:  

REQUIREMENTS FOR FAIR DISMISSALS IN THE LRA 

REASON FOR 
DISMISSAL 

FAIR REASON FAIR PROCEDURE 

Conduct Schedule 8, Item 2 & 
Items 3 (4) and 3 (5).  
See also Items 6 & 7. 

Schedule 8, Items 3 (1), 3 
(2) and 3 (3), as well as  

Item 4 & 5 

Capacity (poor work 
performance) 

Schedule 8 Item 9 Schedule 8, Item 8 

Capacity (ill health or 
injury)  

Schedule 10, Item 11 Schedule 10, Item 11 

Operational 
requirements 

S. 213 see definition.  
Code for DOR, Items (1) 

to (4).  

S. 189.  See also Code for 
DOR, Items (2) to (12).  

 

In this article I focus solely in the fairness of dismissals based on operational 

requirements.  So let’s explore the fairness requirements of dismissals for 

operational requirements in the LRA, both in terms of what the act requires in terms 

of what a fair reason is, as well as in terms of what a fair procedure is.   

 

5. WHAT IS FAIR REASON IN TERMS OF THE LRA’S OPERATIONAL 

REQUIREMENTS?  

Let’s start with the definition of operational requirements in S. 213.  LRA, S. 213 defines 

operational requirements as follows19:  

LRA, S. 213 “operational requirements” 

'operational requirements' means requirements based on the economic, 
technological, structural or similar needs of an employer; 

 

The first question that we should ask is what are these various needs that the LRA 

groups together under “operational requirements”?  The Code for DOR in Item (1) 

attributes the following meaning to this definition to give it some more clarity.   

  

                                                           
19

 The Labour Relations Act 66 of 1995, S. 213 
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Code for DOR (Code of Good Practice on Dismissal Based on Operational Requirements): Item (1) 

(1)  The Labour Relations Act, 1995 (Act 66 of 1995) ('the Act') defines a dismissal based 

on the operational requirements of an employer as one that is based on the economic, 

technological, structural or similar needs of the employer. It is difficult to define all the 

circumstances that might legitimately form the basis of a dismissal for this reason.  

 As a general rule, economic reasons are those that relate to the financial 

management of the enterprise.  

 Technological reasons refer to the introduction of new technology which affects 

work relationships either by making existing jobs redundant or by 

requiring employees to adapt to the new technology or a consequential 

restructuring of the workplace.  

 Structural reasons relate to the redundancy of posts consequent to a restructuring 

of the employer's enterprise. 

(Emphasis added)  

Without in any way giving an exhaustive answer, I suggest that these needs could be 

further understood as follows, at least as a point of departure20:  

 

Whose needs are they?  From the definition of operational requirements in S. 213 it is 

clear that these needs are the employer’s needs.  Code for DOR in Item (2) emphasises 

that these dismissals are effected not because of something that an employee did or 

failed to do: 

Code for DOR (Code of Good Practice on Dismissal Based on Operational Requirements): Item (1) 

(2)  Dismissals for operational requirements have been categorised as 'no fault' dismissals. 
In other words, it is not the employee who is responsible for the termination of 
employment. Because retrenchment is a 'no fault' dismissal and because of its human 
cost, the Act places particular obligations on an employer, most of which are directed 
towards ensuring that all possible alternatives to dismissal are explored and that 
the employees to be dismissed are treated fairly. 

(Emphasis added) 

The fact that it is the employer’s operational requirements which leads to the “no fault 

dismissal” of the employee, is an element makes this reason for or category of dismissal 

distinct from the other two reasons for or categories of dismissal, which were related to 

the employee, namely conduct or capacity.   

  

                                                           
20

 Grogan, J. (2017). Dismissal (Third Edition). Cape Town: JUTA pp. 477 - 488   
 

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bllsm%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a66y1995%27%5d&xhitlist_md=target-id=0-0-0-5655
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The meaning of the word “operational” in this context: The LRA including S. 189 applies 

to all employers, including employers for profit, non-profit organisations, welfare 

organisations, religious organisation, legal and natural persons, as well as individuals.   

 This means that even a person who employs a domestic worker for one day a 

week would be covered by the LRA and the provisions relating to operational 

requirements.   

 The term “operation” as per LRA, S. 189 can therefore refer to a business or an 

organisation or a person (legal and natural) who is an employer. 

What are economic needs? Economic needs of the employer refer to the financial state 

and needs of an operation.  If the operation goes through a period where the financial 

capacity is diminished, this diminished financial capacity may necessitate the 

management of the operation to make changes inside the operation such as to reduce 

expenses, which may include to reduce the number of employees, by dismissing them 

for the reason of operational requirements.   

What are technological needs? Technological needs refer to changes in the business, or 

business environment such as new machinery, or other technological innovations.   

 For instance if management has to computerise/mechanise some work that was 

previously only done manually by people, to for instance keep up with the 

competitors in the market or to increase profits, such a need to 

computerise/mechanise would be a technological need.   

These technological needs may then lead to the dismissal of one or more employees 

within the category of operational requirements.   

What are structural needs? Structural needs are needs that refer to needs such as the 

changes in the various working groups or divisions that exist in the structure of an 

operation/business.  These divisions and the entire business/operation can be depicted 

in an organigram, which shows the structure of the entire operation/business and the 

relation of the various divisions to each other, from the directors or CEO (Chief Executive 

Officer) at the top, the different directors, departmental managers, and the various 

groups of employees in each department.   

There is constant interaction between an operation and the environment in which that 

operation endeavours to survive (See systems theory in organizational behaviour for 

more detail if needed).  In all environments there are constant changes.  These changes 

necessitate that the operation responds effectively to the changes in order to continue to 

survive.  We can say just as other living organisms have to evolve in the environments in 

which they live in order to survive the changes, and just as the law evolved over time to 

remain relevant in its context, so too organisations have to evolve in the environments 

within which they exist in order to survive.   
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Sometimes such responses of the operation to optimise its chances to survive or even 

just to become more efficient or more profitable can require that the management 

change the structure of the work groups or organigram or functions of groups within an 

organisation.  In some instances, management can close down a whole plant/division for 

operational reasons, which would mean that the entire structure or organigram of 

personnel that functioned within that structure would no longer be required.  In all these 

instances, these employees would have to be dismissed for structural changes which are 

operational requirements.  These dismissals are therefore dismissals based on 

operational requirements.  The case law in § 12 hereunder are examples in this regard.  

As should be clear, the “structural requirements” of an organisation are at the heart of 

the thesis of this article.  

What are “similar needs”? The Code for DOR elaborates on the meaning of economic 

reasons, technological reason and structural reasons.  However, the Code for DOR is 

silent on the meaning of “similar reasons”.   

 This is a fundamental question when we interpret the definition of operational 

requirements as per S. 213 of the LRA, because a broad interpretation could 

open S. 189 processes to abuse by employers.   

 A too narrow interpretation on the other hand could render similar need 

superfluous in the definition.   

How should we interpret similar needs in a way that would be supported by the legislator 

(courts)?  What is the most appropriate way to interpret “similar needs” of the employer?   

Professor Grogan (p. 488)21 suggests that due to the fact that the LRA is a statute, it 

should be subjected to the “eiusdem generis rule of statutory interpretation”.  In 

terms of this rule, “or similar needs” appears at the end of a list of items, the meaning 

that should be attributed to the “or similar needs” is therefore determined and limited by 

the type or sort or class of the items that were listed before the term “or similar needs”.   

The following examples are used to explain this eiusdem generis rule of statutory 

interpretation, when applied to other common contexts or examples:  

 Example 1 - Pets: In “dogs, cats, hamsters, gold fish and similar animals”, the 

words “similar animals” seems to be limited to animals which humans keep as 

pets.  Animals which are not part of the pet category are therefore excluded, 

despite the fact that they are also animals, such as lions or elephants.   

 Example 2 - Mammals: In “lions, baboons, cows and similar animals.  “Similar 

animals” similar seem to denote mammals.  Other living organisms like insects or 

reptiles are therefore excluded from the “similar animals” category.   

                                                           
21

 Grogan, J. (2017). Dismissal (Third Edition). Cape Town: JUTA p. 488. 
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 Example 3 – Labour Laws: If I use the expression “the BCEA, the LRA, the 

Employment Equity Act and similar laws” the words “similar laws” in this context 

would refer to other South African labour statutes.  Other laws which are not part 

of the category of South African labour and employment laws are therefore not 

part of this group.   

 Therefore the meaning of “similar needs” according to eiusdem generis rule of 

statutory interpretation is: In the definition  

'operational requirements' means requirements based on the 

economic, technological, structural or similar needs of an 

employer; 

The meaning of “similar needs” would be needs/requirements that relate to or 

influence the operation of the employer in a similar manner that the economic, 

technological, or structural needs/requirements influence the business of the 

employer.  

In this article I argue that when an owner of a business takes the decision to scale 

down or entirely close down the business:  

1) Causal similarity on the business: Such a decision is an element which would 

impact the “structure” of the organisation in a similar manner that the economic 

and technological factors impact a business.   

2) Causal similarity on the employees of the business: Moreover, just like 

economic and technological reasons this structural reason (the owner’s decision) 

could lead to job losses.  

3) Causal similarity to legal effect: The result of “structural changes” impacts the 

employees just like economic and technological changes impacts them.  They 

lose their jobs and they lose their jobs as a result of nothing that they have done 

wrong.  It seems like a “no fault dismissal”.   

4) The only legal possibility: Further the only way in terms of the LRA that an 

employee can lose their job without doing anything wrong, is if they lose their job 

as a result of operational requirements.  This is the only provision that the LRA 

made for “no fault dismissals”.   

Based on these similarities and legal provisions, it seems to be a very persuasive 

argument to make that the closure (in full or in part) which leads to job losses belongs to 

the category of dismissals for operational requirements.  This notion lies at the heart of 

the argument in this paper.     

 

  



   
Enough is enough! Scaling down or closing down a business. The influence of the Labour Relations Act 66 of 1995. 

Etienne Viljoen (LLM) 

Page 35 of 129 
 

6. THE COURT’S APPLICATION OF A FAIR REASON TO SPECIFIC CASES  

Dismissal based on operational requirements must be ONLY for an operational reason: 

To be substantively fair, the reason that is on record to motivate the reason for the 

dismissal for operational requirements must fall within the scope of reasons that is 

known as operational requirements.  If a reason falls outside the scope of operational 

requirements, the dismissal is substantively unfair.  Grogan states it as follows (p. 481)22:  

When determining the substantive fairness of dismissals for operational requirements, the court 

is not required to determine whether the employer made an economically rational business 

decision.  All that matters is that there was a genuine operational requirement for restructuring 

(Emphasis added) 

This can support the argument with regards to the closure of a business.  Economically it 

could be a disastrous or irrational decision for several reasons.  If it however falls within 

the technical, structural or similar needs of the business, it is still regarded as an 

operational requirement and can at least on this level be substantively fair.   

 

An operational reason MUST EXIST in order to rely on LRA S. 189: If an employer 

dismisses one or more employees for a reason related to operational requirements, that 

reason must in fact exist.  It cannot just be a dismissal for operational requirements, 

because the employer decided that it is a dismissal for operational requirements.  The 

reason must actually exist.  If it does not exist, the dismissal would be substantively 

unfair.  Moreover, the employer must be able to provide convincing evidence that the 

reason existed.   

 In FAWU obo Kapesi v Premier Foods Ltd t/a Blue Ribbon Salt River23 the 

employer faced a strike situation, in which the existence of a genuine operational 

reason was questioned.  A group of strikers behaved in a violent manner towards 

employees who did not participate in the strike.  The violence included petrol 

bombing and murder.  Here follows a summation of some of the relevant facts in 

which this point (i.e. that the reason must actually exist) is illustrated.   

 

FAWU obo Kapesi v Premier Foods Ltd t/a Blue Ribbon Salt River 

Background facts:  

 Protected strike & misconduct: The applicant union's members at the 

respondent employer embarked on a protected strike on 5 March 

2007. During the strike several non-striking employees and members 

                                                           
22

 Grogan, J. (2017). Dismissal (Third Edition). Cape Town: JUTA p. 481.  
23

 FAWU obo Kapesi v Premier Foods Ltd t/a Blue Ribbon Salt River(2010) 31 ILJ 1654 (LC)   
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of management were subjected to violent criminal acts: 

o Employees were threatened with physical harm and death and 

assaulted;  

o Homes were firebombed;  

o Cars were set alight;  

o One employee who identified his attackers was shot and killed, 

and  

o A conspiracy to assassinate a director was uncovered.  

 Urgent interdict: The employer obtained an urgent order interdicting 

violent conduct during the strike. The issue in dispute was finally 

settled and the employees returned to work on 9 May 2007.  

 Disciplinary processes:  

o A number of employees and shop stewards were suspended 

pending disciplinary enquiries into incidents of criminal conduct 

during the strike.  

o Statements were taken from individuals who were victims of acts 

of violence.  

o One of the employees who had participated in serious criminal 

acts, Mr X, came forward to assist the employer and also made 

statements. However, on the morning of the disciplinary hearings 

Mr X disappeared.  

 Commencement of the S. 189 process:  

o As a result of the disappearance of its key witness (Mr. X), the 

employer decided to abandon the disciplinary hearings and 

proceed with a S. 189 process. The employer gave the union 

notice of the possible dismissal for operational requirements in 

terms of s 189(3) of the LRA 1995 of those employees who 

committed serious criminal acts during the strike.  

o The employer explained in the notice that the employees' 

conduct made it impossible for the employer to continue to 

employ them as there was a significant threat of further violence 

and the employer was unable to take disciplinary action against 

the employees as witnesses were too scared to give evidence.  

o Facilitation meetings, assisted by the CCMA, were held in terms 

of s 189A and the employees' services were finally terminated on 
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31 October 2007.  

At the Labour Court:  

 Issue in dispute: In unfair dismissal proceedings, the principal question 

before the court was whether the employer could resort to a 

retrenchment procedure in terms of s 189 and s 189A in circumstances 

where it was unable to conduct disciplinary hearings in order to prove 

charges of misconduct. In order to answer this question the court found 

it necessary to answer it by asking the following three legal questions, 

which assisted the court in coming to its final conclusion.  The three 

questions were:  

o Legal question 1: Possibility of disciplinary enquiries: Was it 

possible for the employer to conduct disciplinary enquiries in this 

particular matter?  

OR 

o Legal question 2: Substantive fairness of the S. 189 in this 

matter: Whether the dismissals were for a fair reason based on 

the employer's operational requirements?  

AND 

o Legal question 3: Procedural fairness of the S. 189 in this 

matter: Did the employer comply with the requirements for a fair 

retrenchment in terms of s 189?  

 First legal question: Were disciplinary proceedings possible?  

o The court first considered whether or not it had been possible for 

the employer to hold disciplinary hearings. It was not persuaded 

that the employer had not been in a position to hold disciplinary 

hearings in this case.  

o It was not acceptable for the employer to decide that, because it 

could not prove the allegations against the employees in a 

disciplinary hearing, it would proceed to dismiss by using a S. 

189 process where it was not necessary to prove the guilt of the 

accused employees.  

o Furthermore, the employer could not rely on safety 

considerations and the fact that witnesses were too scared to 
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testify to avoid disciplinary hearings. 

 Applicable legislation & reasoning of the court on the first legal 

question:  

o The court considered S. 3 of the Law of Evidence Amendment 

Act 45 of 1988 and the authorities on the admissibility of 

hearsay evidence to prove serious offences in circumstances 

where witnesses, who feared for their safety, were unwilling to 

testify, and agreed that it was possible to proceed with 

disciplinary hearings on the basis of written statements in 

circumstances where witnesses were too scared to testify.  

o To exclude hearsay evidence in circumstances such as those 

that prevailed in this case would play into the hands of 

individuals who believed that they could get away with their acts 

of misconduct simply by intimidating potential witnesses.  

o The court had little doubt that, if disciplinary hearings had been 

held, the chairperson would have allowed the hearsay evidence.  

o Moreover, it was important that the hearsay evidence would 

have been admitted in the context of a disciplinary hearing.  A 

disciplinary hearing would not have been a criminal or a civil trial.  

A disciplinary hearing would have been an opportunity for an 

employee to state a case in response to the charges levelled 

against him or her by the employer.  

 Finding: First legal question  

o The court was accordingly of the view that the employer had 

been able to conduct disciplinary hearings and that it would have 

been in the interest of justice to allow hearsay evidence.  

o The employees' dismissal had therefore been substantively and 

procedurally unfair. 

 Second legal question: Were the dismissals substantively fair in 

terms of S. 189?  

o Question:  The court then considered, in the alternative, whether 

the dismissals were for a fair reason based on the employer's 

operational requirements.  
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o Applicable legislation: The court looked at:  

 S. 189A(19) of the LRA,  

 the Code of Good Practice on Dismissal Based on 

Operational Requirements and  

 Judgments which had considered whether an employer 

could resort to dismissals based on operational 

requirements in circumstances where the operational 

requirements of the business so required but where 

misconduct had prompted the dismissals.  

 In those judgments the court had found that, as 

long as the employer could prove that the dominant 

purpose of the retrenchment process was the 

economic viability of the enterprise, the employer 

would be entitled to go the s 189 route, depending on 

the particular circumstances of the case.  

 Finding: Second legal question:  

o What is the law on this question?  

 Based on the judgments in these cases, the court was not 

persuaded that an employer can never opt for the S. 189 

route where misconduct triggers the operational rationale.  

 The S. 189 process will, however, not be available to an 

employer simply because it cannot prove the charges 

against the employees.  

 Where the employer can prove that the misconduct affects 

the economic viability of a business or where the 

misconduct prevents an employer from turning around its 

business, the employer may well be able to precede via a 

S. 189 process.  

 The S. 189 process, although prompted or caused 

by the misconduct, is about the continued economic 

viability or survival of the business.  

 The reason for the dismissal ultimately is not 

about the misconduct.  The reason for the dismissal 
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is the operational requirements of the business.  

 Whether or not an employer will be able to opt for the 

S. 189 procedure will, however, depend on the 

particular circumstances of the case.  

 Misconduct per se cannot constitute an economic 

rationale for a dismissal — the employer will have to 

persuade the court that the misconduct has caused 

an economic rationale for dismissal in the sense that 

the employer's economic viability or economic 

stability is under threat to such an extent that 

dismissal on the basis of operational requirements is 

the measure of last resort.  

o Applying the law to the facts & Finding? 

 Turning to the facts of the case, the court was not 

persuaded that the conduct of the striking employees 

threatened or affected the economic viability of the 

employer.  

 The dismissal of the employees on the basis of operational 

requirements was therefore substantively unfair.  

 Third legal question: Did the employer comply with procedural 

fairness S. 189? 

o The question: If the court was wrong in its conclusion that the 

employer had failed to establish that it had an operational 

requirement to proceed against the employees, the court found it 

necessary to consider whether the employer had in fact 

complied with the procedural requirements for a fair 

retrenchment in terms of S. 189.  

o The relevant facts:  

 Consultation meetings: The court noted that six facilitation 

meetings had been held, and the employees had not 

complained that consultations were inadequate.  

 Selection criteria:  

 However, regarding the selection criteria, the 

employer had proposed that the employees targeted 
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for retrenchment, i.e. those who had been linked in 

the written statements to serious criminal conduct, 

submit to polygraph tests in order to exclude those 

who passed the test from retrenchment.  

 The union rejected this proposal, arguing that 

polygraphs were not reliable and that a polygraph 

test was not a fair and objective method for selecting 

employees for retrenchment.  

o Reasoning of the court:  The court observed:  

 Acceptability of polygraph tests: Firstly, that polygraph 

testing, although frequently used in the context of 

workplace discipline, was by no means uncontroversial; 

and,  

 Use of polygraph tests: Secondly that polygraph testing 

was usually used as a method for determining the guilt of 

an employee.  However, but in this matter it would have 

been used as a selection criterion in determining who 

should be dismissed and who was not guilty.  

 Court decisions on the use of polygraph tests: The court 

considered local and foreign decisions on the use of 

polygraphs, and found that it was clear from these 

decisions that a polygraph on its own could never be 

conclusive proof of the guilt of an employee. At best the 

polygraph could be used as part of the investigation 

process to determine whether or not a further investigation 

into the conduct of a particular individual was warranted.  

o Finding of the court on question three:  The court, having 

detailed the evidence of the parties' expert witnesses, noted that 

controversy still surrounded the accuracy and reliability of 

polygraph tests, and, in the light of this, it could not find that the 

use of a polygraph test was a reasonable and fair alternative to 

minimize retrenchment in the context of s 189 and s 189A of the 

LRA.   

 Finding: The court accordingly concluded that the dismissal of the 

employees was substantively and procedurally unfair.  
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 Order: Since enough evidence had been placed before the court to 

show that an employment relationship would never be able to exist 

between the employees and the employer, the court found that 

reinstatement was not the appropriate remedy. The court awarded the 

employees compensation equal to 12 months' salary. 

At the Labour Appeal Court:  

 On appeal the LAC revisited the alleged fairness of the dismissals 

based on operational requirements:  

 Procedural fairness:  

o Fairness of selection criterion: From a procedural point of view 

the LAC was prepared to accept that selecting the employees for 

a S. 189 dismissal based on the fact that they had committed 

acts of violence and intimidation, could amount to a fair selection 

criterion under S. 189.   

o Fair application of selection criterion:  However even if the 

selection criterion was objective and fair, the onus was still on 

the employer to prove that it had been fairly applied to all 

employees.  In this regard the employer failed.  The evidence 

that the employer presented seemed as nothing more than a 

subjective selection criterion by a manager who read statements 

from witnesses, looked at the video footage and discussed the 

incidents with colleagues.  Based on this, the court found that 

the selection criterion was unfair.  

o Outcome: The appeal of the employer was dismissed. 

 

Lessons from Blue Ribbon Salt River:  

 What about the problem of diminished evidence in discharging the 

burden of proof in a misconduct enquiry?  In matters such as the Blue 

Ribbon Salt River, the employer would have been in a better position 

to address the primary issue – the misconduct, even if it had to rely on 

hearsay evidence, because it would be in the interest of justice to hold 

the perpetrators liable.  (Legal theories like common purpose may be 

used if appropriate).  

 When can we use a S. 189 process? If the employees are guilty of 

misconduct, the employer should address it as a misconduct matter, 

not as a no-fault dismissal, except if the misconduct culminated to a 
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point where the viability of the business was threatened, and evidence 

manifested to support a dismissal based on operational requirements.  

In other words, there must be evidence to prove a fair reason for 

dismissal based on the criteria on S. 189 & S. 213’s definition of 

operational requirements.   

 What about procedural fairness in such a dismissal?  If the employer 

relies on a dismissal based on operational requirements the employer 

must be able to prove that the dismissal complied with the procedural 

standards of S. 189.   

 

Application of Blue Ribbon Salt River to the thesis of this article:  

 Have a fair reason in terms of the available legal theories: If an 

employer decides to close down its business or to scale down its 

business, the employer would be wise to consider its options in terms 

of the LRA to make sure that its reasons and evidence in support to 

close the business would satisfy the legal theory (operational 

requirements, misconduct or incapacity) in the LRA. 

 Follow the legal procedure which is required in terms of that theory: 

Every legal theory has a different procedure which is described in the 

LRA and Codes.  It is essential that the employer looks at the 

procedures of various theories and then uses the appropriate 

procedure which the LRA prescribes for that theory.   

 Remain pure: Do not contaminate one legal theory with another.  Also 

do not use the procedure of one legal theory and the procedure of 

another.  Keep it pure and simple as the LRA intends it to be.    

 

 In two other matters where the employees refused to undergo a polygraph test 

and the employer consequently decided to dismiss them for reasons based on 

operational requirements, the court in contrast to the Blue Ribbon Salt River 

decision found in each instance found that the dismissals were fair24.   

When refusal to undergo a polygraph test was considered a fair reason 

for dismissal based on operational requirements 

 

 The basis for the court’s findings was that these employees were 

obligated to undergo polygraph tests whenever their employer required 

them to do so.  The court deemed that this obligation to undergo 

                                                           
24

 Grogan, J. (2017). Dismissal (Third Edition). Cape Town: JUTA p. 485. 
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polygraph tests was an operational requirement and the employee’s 

refusal to undergo such a test was a fair reason related to the 

operational requirement to dismiss these employees in terms of S. 

189.   

 Context / Industry: It is clear from these cases that both of these 

cases arose in the security industry, where the requirement to undergo 

polygraph tests at the instruction of the employer is common and often 

a requirement for employment.   

 These cases are:  

o SATAWU v Khulani Fidelity Security Services (Pty) Ltd25; and  

o NUM v Coin Security group (Pty) Ltd t/a Protea Coin Group26.  

 

The employer must be able to adduce PROOF OF the operational reason: If the reason 

does exist, the employer must also be able to prove that this reason for a S. 189 

dismissal exists.  This onus is on the employer to discharge.  Failure to discharge this 

onus will also render a dismissal substantively unfair27.  The court will not sanction a S. 

189 dismissal in which an employer used ulterior reasons masquerading as reasons 

related to operational requirements of an employer or if the employer was not able to 

prove that the operational reason/s which lead to the dismissal of the employees actually 

existed.   

 In SA Mutual Life Assurance Society v. Insurance & Banking Staff Association28 

in which the employer argued that its employment services department was not 

adequately screening and evaluating applicants.  The employer declared the 

employment services department redundant and then created a reorganised 

section which was supposed to provide the same services.  The employer then 

invited the employees who were previously employed in the redundant structure 

to apply for positions in the new structure.  Some recruitment consultants 

declined to apply and were dismissed.  The Court required the employer in this 

instance to prove that this reason for a S. 189 dismissal exists.  The employer 

failed in this regard.  Here follows a summary of the main facts relevant to the 

case.  

 

                                                           
25

 SATAWU v Khulani Fidelity Security Services (Pty) Ltd (2011) 32 ILJ 130 (LAC)  
26

 NUM v Coin Security group (Pty) Ltd t/a Protea Coin Group (2011) 32 ILJ 137 (LC)  
27

 Grogan, J. (2017). Dismissal (Third Edition). Cape Town: JUTA pp. 481 & 482. 
28

 SA Mutual Life Assurance Society v. Insurance & Banking Staff Association [2001] 9 BLLR 1045 (LAC)   
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SA Mutual Life Assurance Society v. Insurance & Banking Staff 

Association 

Background facts:  

 The employer was not able to discharge the onus to prove that the 

reason for the dismissal was indeed dismissals based on genuine 

operational requirements or to produce evidence in this regard. 

At the Labour Court:  

 The court held that the dismissal of these employees was not a genuine 

dismissal for operational requirements, but merely a dismissal for 

incapacity due to poor quality of work.   

o In coming to its conclusion, the court agreed with the dismissed 

employees in their analysis of the old and the new structures.  

When the new structure was analysed, it appeared that the various 

tasks that were performed in the new structure were similar to the 

tasks that had been performed in the old structure and that the 

positions had merely been renamed.   

o The employer could not provide evidence to the contrary.   

o Consequently the court held these dismissals to be substantively 

unfair.  

 

Lessons from SA Mutual Life Assurance Society:  

 He who alleges must prove?  This principle of evidence is true for 

employers when it comes to misconduct dismissals.  If the employer 

alleged that the reason for the dismissal is based on a specific legal 

theory (operational requirements in this instance), then the employer 

must be able to prove it.  Failure to prove it can result in a dismissal 

being regarded as substantively unfair.   

 

Application of SA Mutual Life Assurance Society to the thesis of this 

article: 

 Structural changes in a business which result in job losses are 

regarded as dismissals: If an employer decides to close or change the 

structure of its business and employees lose their jobs, the court 

regards such job losses as dismissals.  
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 Choose a legal theory which can be satisfied with the available facts: 

When an employer takes a decision that results in a dismissal/s, the 

employer must rely on a legal theory to support the dismissals and 

must be able to adduce evidence in order to satisfy the legal 

requirements of that legal theory to prove that the reason for the 

dismissal actually existed.  If the employer fails, the dismissal could be 

substantively unfair.    

 

 Another example in this regard is Kebeni & others v Cementile Products (Ciskei) 

(Pty) Ltd & another29 in which the employer alleged that it relocated its business 

for operational requirements and the relocation of the business resulted in 

retrenchments.  The employer consequently had to prove that this reason for a S. 

189 dismissal exists.  The facts of the case in brief are as follows:  

Kebeni & others v Cementile Products (Ciskei) (Pty) Ltd & another 

Background facts:  

 This case involved South African company selling a factory to sister 

company in Ciskei.  (This was before the current LRA).  

o The first respondent (the buyer) was the company in Ciskei.   

o The second respondent (the seller) was the company in South 

Africa.   

 The respondents (the South African Company and the Ciskei Company) 

claimed that:  

o The second respondent had been forced to close down its 

business in South Africa because of intimidation and threats to the 

personal safety of certain members of its workforce.  

o The employees were notified that first respondent had been 

incorporated in Ciskei and would take over second respondent, 

which would cease operating.  

o The employees were thus invited to apply for work with first 

respondent.  In an application for reinstatement in terms of S. 43 

of the Labour Relations Act 28 of 1956, applicant employees 

alleged that the transfer was a scam to enable respondents to 

carry out selective re-employment and in this way to rid 

                                                           
29

 Kebeni & others v Cementile Products (Ciskei) (Pty) Ltd & another (1987) 8 ILJ 442 (IC)  
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themselves of the union. 

At the Industrial Court:  

 Factual findings of the court – proof of legal theory relied on?  

o The court found that, although a legitimate reason existed for the 

registration of the first respondent as a Ciskeian company, on 

the date on which the employees were 'retrenched' the area 

where its operations were situated had not been incorporated 

into the Ciskei. There could thus have been no real need at that 

stage for the transfer of the factory to the new Ciskeian 

company.   

o The labour problems which second respondent had begun to 

experience had a strong influence on its decision to transfer the 

factory to the first respondent. The fact that the first respondent 

was a company registered in the Ciskei, where trade unions 

could not operate legally, afforded the second respondent an 

excellent excuse for putting off negotiations with a union whose 

intrusion in the factory it resented.  

o The arrangement arrived at by the respondents in respect of the 

factory and its workforce was therefore a scam to weed out 

members of the union.  

 Reasoning of the court: An employer is not to be excused from 

implementing retrenchment procedures simply because it has decided 

to make its entire workforce redundant (as opposed to the retrenchment 

of only a limited number of employees); nor may an employer ignore the 

guidelines simply because it intends to dispose of its business or a 

substantial part of the business assets. 

 Legal Findings of the Court: The court found that the second 

respondent had neglected or failed to observe the essential canons of 

fair play on all the key issues relating to the retrenchment of its 

workforce, such as reasonable and sufficient notice, consultations in 

good faith with the employees or their representatives, disclosure to 

them of relevant and necessary information, and the adoption of legal 

measures to ensure that none of the employees would lose their jobs as 

a result of the disposal of the factory to the first respondent. The second 

respondent had thus acted unfairly.  
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 Order: Reinstatement accordingly granted.  

 

In my synopsis I referred to the “Reasoning of the court” in this matter.  I here 

below give an extract of the judgement to indicate how Bulbulia M expressed 

himself in this regard, since it is relevant to the main thesis on this article.    

The importance of legitimacy as the kernel of fairness has been explained 

as follows: 

1987 ILJ p449 

Bulbulia M 

'Unilateral conduct is not always fair simply because it has a 
commercial rationale to it. This is A plain if one takes the case of 

the employee who is dismissed for joining a union. The dismissal 

has a commercial rationale for the employer, because it rids him 
of a unionist, discourages other employees from joining the union, 
and ultimately tends to make his work-force more amenable and 
compliant. It is, nevertheless, B victimization, and victimization we 
know for certain, constitutes an unfair labour practice. It is not 
enough, therefore, that conduct should have a commercial 

rationale. It must, in addition be legitimate.' (Brassey & others 
The New Labour Law (1987) at 98.) 

The general principles which govern retrenchment and redundancy issues 

are C well established and the guide-lines approved by the industrial court 

have been catalogued in a number of well-known decisions. (See the 

article by Cheadle "Retrenchment: The New Guide-lines" (1985) 6 ILJ 127 

-47 and The New Labour Law supra ch 8.) 

It should be noted, as a preliminary point, that an employer is not 

to be D excused from implementing certain relevant retrenchment 

procedures simply because it has decided to make the entire 

work-force redundant as opposed to the retrenchment of only a 

limited number of employees; nor may an employer ignore the 

guide-lines simply because he intends to dispose of his business, 

or a substantial part of his business assets to someone else. The 

court would regard it as necessary and reasonable for an E 

employer to implement at least the following procedures to 

ensure that the employees receive fair and just treatment in any 

contemplated take-over: 

(a)  Adequate notice and consultation 

The employer should, prior to any retrenchment, first give 

reasonable F notice to and then consult with the recognized' or 

representative trade union or, in the absence of a union, with 

any other recognized form of employee representation. The 

consultation should be initiated by the employer and take place 

well in advance of the date planned for the take-over. The 

purpose of such consultation would be, inter alia, to discuss the 

measures which are to be taken to G protect the interests of the 

employees and preservation of the employment relationship 

notwithstanding change of ownership of the business. 

Consultations ought to be in conformity with the spirit of the 
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norms laid down by the International Labour Organization, in 

particular H Recommendation 20(l), which reads as follows: 

'When the employer contemplates the introduction of 
major changes in production program, organization, 
structure or technology that are likely to entail 
terminations, the employer should consult the workers 
representatives concerned as early as possible on, inter 
I alia, the introduction of such changes, the effects they 

are likely to have and the measures for averting or 
mitigating the adverse effects of such changes.' (ILO 
Recommendation on Termination of Employment 
(Consultations on Major Changes in the Undertaking) 
22 June 1986.) 

(b)  Employee notification 

The employer should give sufficient prior notice in writing to 

the work-force J as a whole of the intended disposition of the 

business or its assets and the steps that have or will be taken 

to safeguard the A interests of the work-force in the proposed 

change-over. 

(c)  Agreement between transferor and transferee in respect of the 

rights of employees 

If it is intended to transfer the undertaking and/or its major 

assets such as B plant and machinery of the employer 

(transferor) to another party (transferee), safeguards should be 

incorporated into the agreement between the parties to ensure 

that the interests of the work-force are adequately protected. 

One of the safeguard clauses could for example be that all 

existing contracts of employment c would be deemed to have 

been transferred to the new employer who C would be obliged 

to retain all existing employees without discrimination, save 

that an individual employee may have the option not to 

continue his employment relationship with the transferee. (Cf 

regulation 5 of the Transfer of Undertakings: Protection of 

Employment Regulations of 1981 UK; see Anderson Unfair 

Dismissal 2 ed D appendix 1 at 395.) 

When one reflects upon the manner in which the second 

respondent went about terminating the employment of its 

work-force in the present case, E then it is painfully obvious that 

scant consideration was given to the retrenchment procedures 

outlined above. In answer to the charge by the applicants that 

certain specific aspects relating to these procedures had not 

been implemented, the second respondent offered the following 

justification simpliciter: 

'It is submitted that the circumstances in which the 
second respondent F found itself left it with no option 
but to cease its operations in order to protect its 

management staff. The closure of the factory 
occurred after warnings had already been issued to 
the work-force through their duly elected 

representatives, namely the first and seventh 
applicants. It G is further submitted in the 
circumstances that the second respondent acted 
reasonably and fairly in giving the work-force one 
week's notice on full pay to find alternative 
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employment.' 

The proposed retrenchments and the making over of the 

factory to another company were neither mentioned nor 

discussed by management at the meeting with the liaison 

committee on 27 August 1986, barely two weeks before the H 

joint statement was issued by the respondents. It has been 

said that 'Parties which hide relevant information from the 

other with the desire to deceive, prolong negotiations or keep 

the other party ignorant with the intention to weaken that 

party, are not acting in the interests of good industrial 

relations' (The Duty to Bargain in Good Faith Institute of 

Industrial Relations Information Sheet 83 October 1985). 

It would appear that the second respondent neglected or 

failed to observe the essential I canons of fair play on all the 

key issues relating to the retrenchment of its work-force, such 

as reasonable and sufficient notice, consultations in good faith 

with the employees or their representatives, disclosure to 

them of relevant and necessary information and the adoption 

of legal measures to ensure that none of the employees would 

lose their J jobs as a result of the disposal of the factory to the 

first respondent. The second respondent therefore acted 

unfairly, ie in a manner at variance with the standards of 

fairness and equity laid down by the industrial A court. For the 

court to make a contrary finding may open the flood-gates to 

chicanery in labour relations (nullus commodum capere potest 

de iniuria sua propria). The preservation of industrial peace 

makes it imperative for employers and employees to exhibit 

the greatest B degree of good faith in their dealings with one 

another and to eschew unfair tactics and manipulations which 

may have the effect of undermining trust between the parties. 

 

 

Lessons from Cementile Products (Ciskei):  

 He who alleges must prove?  This case serves to reiterate that the 

principle of evidence is true for employers when it comes to 

misconduct dismissals.  If you allege, you must prove that there is 

evidence in support.  If the employer alleged that the reason for the 

dismissal is based on a specific legal theory (operational requirements 

in this instance), then the employer must be able to prove it.  Failure to 

prove it can result in a dismissal being regarded as substantively 

unfair.   

 Common law became statute: Cementile Products (Ciskei) is an 

example of how common law became statute.  Remember that this 

case was adjudicated in 1987 in the Industrial Court, the precursor of 

the Labour Court today.   

o Dismissed for joining a union: In paragraphs 1 & 2 of the 

extract from Bulbulia’s judgment, he deals with the fact that 
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employees were dismissed for joining a union.  This became 

statute in the LRA about 8 years later in 1995.  See for 

instance S. 4 (Employees’ right to freedom of association) and 

S. 187 (1) (Automatically unfair dismissals).  

o The applicability of retrenchment or redundancy rules: In 

paragraphs 3 (see the text in bold)of the extract from Bulbulia’s 

judgment, the court made it clear that if an employer takes a 

decision which has the result that employees lose their jobs, 

the employer must follow retrenchment protocol.  This common 

law has also been adopted into statute in the LRA in S. 189 

(Dismissal based on operational requirements), the definition of 

operational requirements in S. 213, as well as in Schedule 8 

and Code for DOR.  Therefore this judgment of Bulbulia is still 

regarded as good law, despite the fact that it had been handed 

down more than 30 years ago.   

o Protection of employee rights: Paragraph 3 (see the text in 

bold) in the quotation from Bulbulia’s judgment explicitly states 

that if an employer decided to make the entire or a part of the 

workforce redundant, the employer:  

 “ …is not to be excused from implementing certain 

relevant retrenchment procedures…” 

 “…nor may an employer ignore the guide-lines simply 

because he intends to dispose of his business, or a 

substantial part of his business assets…” 

 “…The court would regard it as necessary and 

reasonable for an employer to implement at least the 

following procedures to ensure that the employees 

receive fair and just treatment in any contemplated 

take-over…”  This case was about a sale, but if a 

decision to close the business, instead of to sell the 

business has the same effect on the employees, I see 

no reason why the court would not expect the employer 

to treat its employees in a similar manner.  The process 

must be fair.  The employer is free to make business 

decisions according to its best judgement.  However the 

LRA, the Constitution and the courts will protect the 

employees against unfair consequences which may 

result as a consequence of the employer’s decision.     
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Application of Cementile Products (Ciskei) to the thesis of this article:  

 From this extract of Cementile Products (Ciskei), the similarities to 

the thesis and anti-thesis in this article it appears that the respondents 

in this matter, as my colleague argued, the anti-thesis:  

o Both my colleague and Cementile Products (Ciskei) argued a 

similar case with regards to the employer’s responsibilities 

towards its employees in the closing of a business.  For instance 

the respondent in Cementile Products (Ciskei) only paid notice 

pay and did not follow a full blown retrenchment process, because 

they argued that they closed their business in South Africa in its 

totality. This is what my colleague argued too.  

o Bulbulia made it extremely clear that the argument of Cementile 

Products (Ciskei) violated “general principles which govern 

retrenchment and redundancy issues are well established and the 

guide-lines approved by the industrial court”.   

o Moreover, Bulbulia, like me: 

 Argued that the complete or partial closure of a business 

makes it mandatory for the employer to fully comply with 

the legal requirements of retrenchment or redundancy.   

 Bulbulia also made reference to the “ILO 

Recommendation on Termination of Employment” and 

employed international law (United Kingdom) from which 

our law evolved to support his view.   

o Based on these views of Bulbulia, it appears that the thesis of this 

paper is a more valid argument than the anti-thesis.   

 Therefore if an employer decides to close its business, either in full or 

in part, and employees become redundant as a result of the 

employer’s decision, that employer would be wise to employ the 

requirements for dismissals based on operational requirements to the 

highest possible standard, as contained in the LRA.   

 

 

The FAIRNESS of the reason (substance): Whenever the Court assesses the fairness of 

the employer’s decision to dismiss employees based on operational requirements, the 

Court may determine the fairness at least in some instances based on the criterion of 

LRA, S. 189 (2) & (3)30.  If the dismissal is based on operational reasons and even if it 

can be proven, such a dismissal will be regarded as being unfair if there was an 

alternative which the employer could have used, with which the employer could have 

obtained the same results than it could achieve with the dismissal based on operational 
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 Grogan, J. (2017). Dismissal (Third Edition). Cape Town: JUTA p. 481. 



   
Enough is enough! Scaling down or closing down a business. The influence of the Labour Relations Act 66 of 1995. 

Etienne Viljoen (LLM) 

Page 53 of 129 
 

requirements, it would be substantively unfair if the employer did not use that alternative.  

Why?  This is because in terms of S. 189 (2) the employer had to try to reach consensus 

on appropriate measures to avoid the dismissals or to minimise the number of the 

dismissals.  Please refer to the following cases in this instance.    

 In Ndhlela v Sita Information Networking Computing BV (Incorporated in the 

Netherlands)31 the court confirmed that S. 189 is aimed at retaining jobs and that 

if jobs cannot be retained the process that results in the job losses must be fair 

and the adverse effects of the job losses must be mitigated.  This onus is on the 

employer to discharge.  The facts of the Ndhlela matter in brief are as follows:  

Ndhlela v Sita Information Networking Computing BV (Incorporated in 

the Netherlands) 

Background facts:  

 The applicant employee was dismissed by the respondent employer for 

operational requirements arising out of a restructuring of the employer's 

South African operation.  

 The employee was of the view that his dismissal was substantively and 

procedurally unfair and approached the Labour Court for relief.  

 The employer conceded that the dismissal was procedurally unfair and 

tendered into court an amount equal to five months' remuneration as a 

settlement. The employee declined the settlement offer. 

At the Labour Court:  

 Employer’s case:  

o Fair reason: At trial the employer led evidence that it had 

adopted a new global business strategy which resulted in the 

reconfiguration of its nine regions to four.  

 An important part of the strategy was the requirement that 

all positions, other than that of territory vice-president, 

should have both account and people management 

functions.  

 The employee's position comprised both functions and was 

thus not affected per se but the employer made certain 

structural changes to its operations and created a new 
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position that comprised all of the employee's former 

functions, some of the functions performed by the sales 

territory director, M, and various other functions.  

 This new position replaced the employee's position and 

achieved a cost-saving for the employer.  

 The employer consulted with M about the change and, 

applying the principle of LIFO, appointed M to the newly 

created position.  

 The employee's post was consequently rendered 

redundant and the employer commenced a consultation 

process.  

o Fair procedure:  

 The employee was informed about the restructuring 

decision and its impact on him.  

 He proposed a reduction in salary and a reconfiguration of 

his position in order to avoid dismissal but his proposal 

was rejected on the basis that it would not achieve the 

desired cost-saving.  

 After further consultation the employee was retrenched.  

 Applicable legislation:  

o The court reviewed the law relating to dismissals for operational 

requirements and confirmed that S. 189 of the LRA 1995 is 

aimed at: 

 The retention of jobs and,  

 If the jobs cannot be retained, at ensuring that:  

 Any processes resulting in job losses are fair and  

 The adverse effects of job losses are mitigated.  

o In determining the substantive fairness of a dismissal for 

operational requirements, the court is not required to determine 

whether the employer was making an economically rational 

business decision, but it is required to establish factually the 

existence of a genuine operational requirement for the 

restructuring.  
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o Once this has been done, the court has to consider the fairness 

of the decision to dismiss based on the proven operational 

requirement.  

 The employer's decision should be compared to other 

available measures other than dismissals, which could 

address the operational requirement, but which were not 

considered.  

 If the employer does not provide a proper explanation for 

the reasons for dismissal, supported by credible evidence, 

it will not discharge the onus of proving a substantively fair 

reason for dismissal.  

 Insofar as procedural fairness is concerned, there is no 

bright line separating the two and the procedure mandated 

by s 189 has a substantive purpose, namely to save jobs.  

 In order to achieve that, the employer has to approach 

consultation with an open mind, address alternatives to 

retrenchment, discuss selection criteria and make proper 

and timeous disclosure of relevant information. 

 Application of the law to the facts:  

o The court applied the law to the facts of the matter and 

confirmed that the employer had advanced two reasons for the 

dismissal  

 The need to align its structure with the global business 

strategy and  

 Cost-saving.  

 Finding of the court:  

o On the one hand the court accepted these two could be genuine 

reasons for a dismissal based on operational requirements.  

o The court on the other hand also found that the employer had 

failed to prove those reasons.  There was no evidence that:  

 The employee's position became redundant and  

 In fact it was M's position which was not aligned with the 
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business strategy.  

o The employee's position only became redundant because the 

employer created a new position.  

 This was not necessitated by the global business strategy; 

and  

 This was not a rational or fair decision.  

o The court further found that the employer produced:  

 No financial data to justify its version about cost-saving; or  

 The connection between the need to save costs and the 

decision to dismiss the employee.   

o The employer had, therefore, failed to prove that the dismissal 

was substantively fair.  

 Reasoning of the court:   

o The court took cognizance of the fact that the employer admitted 

to not having complied with a fair procedure in certain respects 

but pointed out that the procedural irregularities were more 

material than the employer contended.   

o The decision to declare the employee redundant took place 

before he was consulted.   

o A final decision was already taken by the time the employee was 

consulted.  

o The consultation that followed related to alternatives to dismissal 

and the possibility of saving the employee's position was never 

discussed. The employer considered no real alternatives to save 

costs, other than by reducing its workforce. The dismissal was 

therefore also procedurally unfair.  

 Order: The employee did not seek reinstatement and the court 

therefore awarded him the maximum compensation. It held that the 

employer's offer of settlement was not sufficient to meet the procedural 

lapses identified by the court. 
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 I have already referred to two other matters where the employer consequently 

decided to dismiss them for reasons based on operational requirements, because 

the employees refused to undergo a polygraph test.  (See the section on “An 

operational reason MUST EXIST in order to rely on LRA S. 189”).  The court in 

contrast to the Blue Ribbon Salt River decision found in each of these two 

instances that the dismissals were fair32.   

The relevance of this is that in specific circumstances a refusal to undergo a 

polygraph test could be a substantively fair reason for dismissal based on 

operational requirements.  Therefore, I refer to these cases under this section 

too.   

For a short discussion in this regard, please refer to pp. 43 above.   

These two cases which I refer to are: 

When refusal to undergo a polygraph test was considered a fair reason 

for dismissal based on operational requirements 

 

o SATAWU v Khulani Fidelity Security Services (Pty) Ltd33; and  

o NUM v Coin Security group (Pty) Ltd t/a Protea Coin Group34.  

 

Note THE TERM that the LRA uses for this category of dismissals: It is called dismissal 

for operational requirements.  In the industry, even amongst practitioners there are 

various other terms, which either had their origin in a specific case, or worse are popular 

folklore, but do not exist in the LRA at all.  Examples of such terminology are 

retrenchment, redundancy, restructuring, optimisation, re-engineering etc.  It is advisable 

to use the term that the LRA uses – dismissal based on operational requirements.  This 

will limit confusion and be congruent with the use of the term in the LRA and 

jurisprudence.   

 

  

                                                           
32

 Grogan, J. (2017). Dismissal (Third Edition). Cape Town: JUTA p. 485. 
33

 SATAWU v Khulani Fidelity Security Services (Pty) Ltd (2011) 32 ILJ 130 (LAC)  
34

 NUM v Coin Security group (Pty) Ltd t/a Protea Coin Group (2011) 32 ILJ 137 (LC)  
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7. THE CONNECTION BETWEEN FAIR REASON AND FAIR PROCEDURE  

In this article I have shown how the LRA made a distinction between fair reason and fair 

procedure.  I also discussed them separately.  There is however a caveat in this regard.  

Despite the fact that these are two different elements of a dismissal for operational 

requirements, they can be and often are interrelated.  Always keep this in mind when 

analysing and synthesising the law, the facts of the case and the integration of the two.   

 For instance if proper procedure is not followed, the dismissal would be 

procedurally unfair.  However, it could unintentionally also result in a situation 

where the dismissal could be considered substantially unfair, as a result of the 

fact that the procedure was not followed.   

 In a more practical way it could mean that where the consultation (procedure) 

was not proper, it could have the consequence that an alternative for the 

dismissal (substance) existed.  This alternative which was not uncovered due to 

the lack of proper consultation (procedure), could have given the employer the 

same result without dismissing the employees (substance).  LRA, S. 182 (2) 

have therefore not been complied with.  In such a case, procedural unfairness 

could also culminate in a finding of substantive unfairness.   

Let’s look at two cases to illustrate this point. 

 Please see the Fidelity Supercare Cleaning case in § 9 “THE COURT’S 

APPLICATION OF A FAIR PROCEDURE TO SPECIFIC CASES” hereunder.  It 

also applies in this regard.   

 Further in SACWO v Afrox35 the LAC dealt with the connection between 

procedural and substantive elements in a S. 189 dismissal.  The opinion of the 

court and the relevant facts can be abridged as follows:  

 

SACWO v Afrox 

Background facts:  

The employer dismissed a number of employees during the time that they were on a 
protected strike alleging that the dismissal was for operational requirements.  

 

At the Labour Court:  

 Point in dispute: The employees and their union alleged that they were 
dismissed for their participation in the strike.  

 Holding: The Labour Court held that the dismissals were on account of 
operational requirements and were fair. See SA Chemical Workers Union v 
Afrox Ltd (1998) 19 ILJ 62 (LC). 

                                                           
35

 SACWO v Afrox 10  (1999) 20 ILJ 1718 (LAC)  
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At the Labour Appeal Court: 

 Applicable rule / legislation:  

o The Constitution: On appeal the Labour Appeal Court considered 
the law relating to strikes and pronounced that so-called 'moral' 
judgments regarding the dismissal of striking employees have 
become constitutionalized rights. The court surveyed the 
fundamental rights set out in the Constitution 1996 including the 
right to strike (S. 23(2)(c) of the Constitution). 

o The LRA: The court also surveyed and the employer's right to fair 
labour practices including the right to dismiss an employee for a fair 
reason based on operational requirements and in accordance with a 
fair procedure [SS. 67(5), 188 (1)(a) (ii) and (b) and 189 of the 
Labour Relations Act 66 of 1995]. 

 Rights of employees: The court noted that on the one hand 
there is S. 5(1) prohibiting discrimination against an 
employee for exercising any right conferred by the Act, S. 
67(4) prohibiting dismissal for participation in a protected 
strike or any conduct in contemplation or in furtherance of a 
protected strike and S. 187(1) (a) making such a dismissal 
automatically unfair.  

 Rights of employers:  

 Balanced against these sections is S. 67(5) which 
provides that S. 67(4) does not preclude a fair 
dismissal for reasons related to an employee's 
conduct during a protected strike or for reasons 
based on operational requirements.    

 The court remarked on the purpose of the 
operational requirements dismissal in S. 67(5) 
which seemed superfluous. It said that it was to 
make it clear that operational requirements, even 
those caused by the protected strike or its 
consequences, may justify a dismissal, for 
operational reasons, of employees participating in 
or conducting, a protected strike, provided the 
requirements of the Act in this regard are met. 

 Onus:  

 S. 192(2) provides that once the existence of a 
dismissal is established by the employee an 
employer must prove the fairness of the dismissal.  

 The employer’s onus to prove the fairness of a 
dismissal also includes a case of an alleged 
automatically unfair dismissal under S. 187(1) that 
the dismissal was not contrary to S. 5, nor for any 
reasons set out in s 187(1) (a)-(f). 
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 Reasoning of the Court: Reason for dismissal: Consequently, the first step is 
to determine the reason for the dismissal.  

o If the reason is for participation or support (or intended participation 
or support) of a protected strike, and not for operational 
requirements, the dismissal will be automatically unfair.  

o This is an objective enquiry where the employer's motive will be 
merely one of a number of factors to be considered.  

o Step 1: In determining the reason for the dismissal the usual 
twofold approach to causation is utilized.  

 Step 1.1:  The first step is to determine factual causation: 

Was participation or support (or intended participation or 
support) of the protected strike the essential, crucial, or 
indispensable ingredient for the dismissal?  

 If the answer is positive then the dismissal is 
automatically unfair.  

 If the answer is negative then one proceeds to the 
next step.  

 Step 1.2:  The next issue is one of legal causation, i.e. 

whether such participation or conduct was the 'main', 
'dominant', or 'proximate', or 'most likely' cause of the 
dismissal. 

 Affirmative answer to step 1 & 2: If the tests of 
factual causation and legal causation show that the 
most probable cause for the dismissal was only the 
participation in or support of the protected strike, 
then the dismissal was automatically unfair.   

 Negative answer to step 1 & 2:  If that probable 
inference cannot be drawn at this stage the enquiry 
precedes a step further.  

o Step 2: Requirements for fair dismissals: A dismissal that is not 
automatically unfair is unfair if the employer fails to prove that: 

 The reason for the dismissal is a fair one based on 
(amongst others) the employer's operational requirements; 
and  

 The dismissal was conducted in accordance with a fair 
procedure. 

o Step 3: Apply the procedural standard of Section 189:  

 Section 189 sets out the requirements for a fair procedure 
for dismissal based on operational requirements.  

 The requirements are aimed at a joint consensus seeking 
approach and compliance with the formal requirements of 
the section depends on the achievement of this purpose.  
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 It is implicit in s 189(2) that an employer, apart from taking 

part in the formal consultations on the aspects set out in the 
section, should also, on own initiative, take appropriate 
measures to avoid dismissals; to minimize the number of 
dismissals; to change the timing of the dismissals; to 
mitigate the adverse effects of dismissals; to select a fair 
and objective method for the dismissals and to provide 
appropriate severance pay for dismissed employees.  

 What is appropriate will depend on the facts of each case. 

o Step 4: The onus: The onus is on the employer to prove all the 
requirements for a fair dismissal on a balance of probabilities. It is 
no longer the court's only function in scrutinizing the consultation 
process to determine the good faith of the employer. 

o Step 5: Take note of the rule for dismissals in a strike situation:  

 Dismissal in a strike situation should at least not be the first 
resort.  

 In protected strikes based on operational requirements, an 
employer needs to prove that, in addition to other options 
considered to avoid dismissals, the employer also paid 
proper attention to the possibility of allowing the outcome of 
the protected strike to be dictated by the normal power-play 
involved in that situation.  

 The subjective belief of the employees that they are 
protected from dismissal because the strike complies with 
the Act must also be kept in mind. 

o Step 6: Exception: But dismissal for operational requirements need 
not only be used as the means of last resort.   

o Step 7: The importance of evidence: Fairness is a matter of proof 
and is dependent on the factors proved and canvassed in evidence 
in court. An assessment of the fairness or otherwise of the dismissal 
will also be dependent on the evidence led in court. The assessment 
is not to be based on moral considerations, but should be based on 
the evidence presented at the trial. 

 Application of rule to fact set: The court applied the law to the facts and 
came to the conclusion that the employer had discharged the onus of 
showing that it dismissed the employees for a fair reason based on its 
operational requirements and not for the reason that they participated in, or 
supported, the protected strike then in operation.  

 Order: The appeal was accordingly dismissed with costs including the costs 
of two counsels. 
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 Procedurally:  

o Retrenching employers must be able to prove that it followed a 

procedure that complied with the provisions of s 189  

o Employers are not required merely to consult affected employees 

or their representatives.   

o Employers are also obligated to take appropriate measures on 

their own initiative to avoid dismissals and minimise their effects.  

Employers therefore cannot evade this responsibility.   

 Substantively:  

o The question is not simply whether the employer acted in good 

faith, or whether there was a bona fide reason to retrench.  

o The inquiry now goes further.  The employer is required proof on 

a balance of probabilities, that the reason for the dismissals was 

based on a genuine operational requirement, as defined (see S. 

213).  This therefore requires the employer to prove that there 

was a substantively fair reason for the S. 189 dismissals. 

o The court in Afrox made it clear that “The assessment is not to be 

based on moral considerations, but should be based on the evidence 

presented at the trial.”.  Therefore, if the employer can prove that 

the reason for the dismissal is a fair reason and that it followed 

the procedure required in the LRA to manage that dismissal, the 

employer should prevail in the event of a dispute.   

Application of Afrox to the thesis of this article:  

 Closure of a business: If an employer closes down its business and 

one or more employees lose their jobs, the employer will be obligated 

in terms of the Afrox standard to prove that  

o Fair reason: the reason for the dismissal was a reason that is 

allowed in terms of the LRA.  There are only three options, 

conduct, capacity or operational requirements.   

o Fair procedure: The procedure which the employer followed 

was the procedure required in terms of the standards of the 

LRA.  It is compulsory for the employer to follow these 

procedures, not optional.   

 Fair reasons in the LRA: I reiterate, the LRA provides for only three 

reasons for dismissal on which the employer can rely.  These are 

conduct, capacity and operational requirements.   
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 Fair reason for deciding to close a busienss: From this it appears that 

when an employer decides to close its business that the only 

appropriate reason for dismissal on which the employer can rely would 

be dismissal based on operational requirements.   

 

8. WHAT IS FAIR PROCEDURE IN TERMS OF DISMISSAL FOR OPERATIONAL 

REQUIREMENTS? (LRA, S. 189)  

Let’s look at S. 189 and discuss both its content and its structure.  Due to the fact that S. 

189, as well as the Code of good practice are long texts, it makes sense to attach these 

as an annexes rather than to include them in the body of the text.  Therefore, please see 

appended:  

 LRA, S. 189 as annexure “A”36.   

 The Code of Good Practice on Dismissal Based on Operational Requirements as 

annexure “B”.  

 

8.1. THE STRUCTURE OF S. 189 AND CODE FOR DOR:  

8.1.1. S. 189 has seven subsections.   

8.1.2. The Code of Good Practice on Dismissal Based on Operational 

Requirements (“Code for DOR”) has twelve items or sections.   

 

8.2. THE CONTENT OF S. 189 AND CODE FOR DOR: The content of each one of 

these subsections are as follows:  

 

S. 189 (1) & Code for DOR (3): Determines that the employer “must consult”.   

 It then gives a list of groups or persons with whom the employer must consult 

in preferential order.  In terms of S. 189(1) (d) this could be any person, even 

an unregistered union, a parent, a spouse, a friend, a lawyer or a consultant.   

 This consultation is mandatory for the employer.  Failure to consult before 

taking the decision could render a dismissal procedurally unfair.   

 

  

                                                           
36

 LRA, S. 189  
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S. 189 (2) and Code for DOR (2) & (3): Characterises the consultation process and 

specifies consultation topics.   

 Since consultation had been distinguished from negotiation in our the South 

African labour context, this section of S. 189 uses the word “joint consensus-

seeking process” to describe the consultation process, which clearly 

emphasises that the consultation must be in the least a proper effort from the 

employer’s side to attempt to reach consensus.  Any process short of this 

standard would not comply with the standard of consultation that S. 189 

requires and could result in the procedure being unfair.   

 The aim of these consultations should be to avoid, minimise the number or 

find ways to mitigate the effect of the dismissals.   

 

S. 189 (3) & Code for DOR (4): Inform in writing and provide sufficient information.  

 In terms of S. 189 it is the responsibility of the employer to enable the 

employees to competently participate in the consultation process.  Therefore 

the act requires that the employer must provide the employees with:  

o The information related to the ten items identified in S. 189 (3) 

o The information must be provided to the employees in writing.   

S. 189 (3) & Code for DOR (Code of Good Practice on Dismissal Based on Operational 

Requirements) Item (4) 

I can explain S. 189 (3) and (4) real practical terms as follows:  

The employer is obligated by these two clauses to make the reason for 

considering dismissal on operational requirements so simple that 

employees can firstly understand it, but secondly also have sufficient 

information to enable the employee/s to meaningfully participate in a 

discussion with the employer about possible alternatives in order to try to 

avoid the dismissal.   

The following can serve as an example (not complete) but it gives an idea 

of the concrete nature of the information which the employer should 

disclose:  

“We have lost the contract that we had with ABC Office Park to provide their 

cleaning and catering services.  They have decided to use their own 

employees in the building next to them to provide the cleaning and catering 

services for both of their buildings.  This involves 10 (ten) of our employees 

in the canteen and 16 (sixteen) of our cleaners.  The salaries of all these 
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people collectively amounts to R150 000.00 (one hundred and fifty 

thousand rand) per month.  This means that once the contract comes to an 

end in two months (specify a date) that we would not have work for these 

26 people because we would have lost the source of revenue which paid 

the salaries for these 26 employees.  The problem that we need to solve in 

order to avoid dismissal therefore seems to be the following:  

 We need to find work for these 26 employees; and  

 The work that we need to find should generate about R200 000.00 

(two hundred thousand) per month in revenue, to cover the cost of 

the salaries of the employees and the additional costs to company 

relating to their employment.   

If we cannot solve these problems with an alternative, before the end of this 

month we will be in a position that we would have to dismiss these 26 

employees.   

 

S. 189 (4) and Code for DOR (4): Other information that may be relevant.  

 These sections require that if there is other relevant information that is 

required to enable the employees to effectively participate in the consultation 

process, then the employer must provide this too as is stated in S. 16 of the 

same act.  S. 16 refers to the disclosure of information for purposes of 

collective bargaining.   

 This is a further indication that the word “consultation” may in some 

instances come close to a negotiation process, but fortunately for the 

employer still remains distinctly of a lower standard.   

 Further if there is a dispute as to whether the information is relevant, and 

consequently to be be disclosed, an arbitrator or the Labour Court is tasked 

to make this determination and the onus rests once again on the employer.   

S. 189 (5) & (6) and Code for DOR (5) & (6): Consultation is a dialogue.   

 S 189 (5) and Code for DOR (5): Employer must allow representations of the 

employees.  Consultation is a two-way communication.  The process 

adopted by the employer must provide for this.  The LRA makes it clear in 

this section that consultation is a dialogue and that the employer must allow 

employees during this consultation process to consider information, to 

respond by making representations in support of their submissions.   

 Absence of specified time periods: There are no legislated time limits to the 

consultation process.  This is congruent with the intention of the LRA that this 

process should not be a mechanical checklist process, but rather a genuine 
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attempt to reach consensus, depending on the particular facts and the ability 

of the consulting parties to competently address the facts that present 

themselves in each case.  In urgent cases, the consultation process could be 

shortened, without compromising the genuine nature and legal standard 

thereof.   

 S 189 (6): The employer must respond to representations of the employees 

and allow the employees to consult and respond to the information given to 

them by the employer.  The employer must respond to every suggestion of 

the employees.   

o If the suggestion is made verbally, the employer must respond verbally.   

o If the suggestion is made in writing, the employer must respond in 

writing.   

The employer must also be accommodating towards allowing the union to 

sufficiently consult with their members and obtaining a mandate, before 

reverting to the employer with a valid response.  

 

S 189 (7) and Code for DOR (7) to (9): Selection criteria.  

 This section implies that the employer must at least have tried to reach an 

agreement on the criteria in terms of which the employees who would be 

affected by the dismissal for operational requirements would be identified.   

 If the parties were not able to reach an agreement on selection criteria, the 

employer has the responsibility to select any selection criterion, which is fair 

and objective.  LIFO (Last In, First Out) are the safest selection criteria.  

However other criteria such as the retention of essential skills are possible, 

provided that the employers could not only prove that these criteria are 

objective, but also that they have been objectively applied and are in the 

interest of the operational requirements of the employer.   

 
Code for DOR (10) to (12): Other DOR matters. 

 Code for DOR (10) addresses severance pay and that the minimum 

statutory severance pay is one week per completed year.  The BCEA, S. 41 

and other Bargaining Council Agreements also addresses this matter.   

 Code for DOR (11) deals with an employee’s unreasonable refusal to accept 

alternative work. This is also addressed in the BCEA, S. 41.   

 Code for DOR (12) deals with preferential reemployment of employees who 

were dismissed for operational requirements.   
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9. THE COURT’S APPLICATION OF A FAIR PROCEDURE TO SPECIFIC CASES  

Grogan in his book Dismissal addresses fair procedure in Chapter 1737.  In this article I 

have no intention to repeat what he has already made available.  Instead, I refer to a few 

aspects which the courts have alluded to, which manifest from time to time when dealing 

with S. 189 matters.   

What if the union refuses to consult?   

 It happens from time to time that a union when receiving a S. 189 (3) notice 

behaves in an obstructive manner and refuses to engage with the employer in 

the consultation process.  This poses a problem, especially in view of the 

obligation that the employer “must consult” in terms of S. 189 (1).   

 What is not so obvious in terms of S. 189 (1) is that the same obligation that is 

on the employer to consult by implication also applies to the employees and 

whichever party S. 189 requires the employer to consult with.  

 The Labour Court considered such a matter in CWU v Telkom SA SOC 

Ltd38, where the employer endeavoured to consult, but the union did not 

collaborate with the employer in the consultation process.  Instead the 

union tried to frustrate or ruin the consultations with unreasonable tactics.  

Consequently the union failed to comply with its responsibility to consult 

with the employer in terms of S. 189.  Although this is also a case that is 

regulated by S. 189A, it is equally relevant to illustrate this particular point 

in terms of S. 189.   

CWU v Telkom SA SOC Ltd 

Background facts:  

 In 2014 the employer embarked on a restructuring process in several 

phases. By early 2016 it reached the stage where its corporate office 

was to be restructured.  

 The employer gave proper notice as contemplated in S. 189(3) of the 

LRA 1995 to the trade unions involved, notifying them that it 

contemplated that about 300 employees would be retrenched.  

 The facilitated consultations commenced on 8 March 2016 and, after 

an extension to the consultation period, the last facilitated 

consultation took place on 27 June 2016.  

                                                           
37

 Grogan, J. (2017). Dismissal (Third Edition). Cape Town: JUTA pp. 501 - 543. 
38

 CWU v Telkom SA SOC Ltd (2017) 38 ILJ 360 (LC)  
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 Fifty-seven employees, instead of the 300 initially envisaged, were 

notified of the termination of their employment on 30 June 2016.  

 The applicant trade union, CWU, then brought an urgent application 

in terms of s 189A(13) to interdict and restrain the company from 

dismissing its members and to compel it to comply with a fair 

procedure in terms of s 189 and s 189A. 

At the Labour Court:  

 The Labour Court gave a detailed summary of the consultation process 

followed by the company and noted that over a period of more than five 

months and numerous facilitated consultations, CWU's attitude was 

confrontational and its approach obstructive. It systematically placed 

obstacles in the way of proper consultations.  For example: 

o CWU demanded from the start that the process be abandoned 

and that the company first negotiate wage increases;  

o CWU demanded the recusal of a very experienced conciliator 

appointed by the CCMA;  

o CWU never permitted the company to make its presentations; 

and  

o CWU's shop stewards either walked out of or failed to attend 

facilitated meetings even though they were paid by the company 

to be there.   

 It was clear to the court that CWU had adopted this approach in the 

hope that the company would abandon the process. CWU had every 

opportunity to participate in the consultation process, which spanned a 

period of over five months and about a dozen facilitated consultations 

and supplementary consultations outside the formal facilitated process. 

 The court found that: 

o It was, in circumstances where CWU had intentionally not 

participated in the consultation process, patently unacceptable 

for CWU to approach the court seeking relief under S. 189 A (13) 

(a)-(c).  

o In addition, if CWU had justifiable reasons to complain about the 

process, it should have sought intervention in terms of s 189 A 

(13) earlier and not waited until the company had issued notices 

of termination of employment. 
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 Having considered the purpose of s 189A, the court found that in this 

matter the overall objective of a fair consultation had been achieved, 

despite CWU's best efforts to ruin it. CWU should have participated in 

the consultation process, but it did not do so, and its own conduct stood 

in the way of its claiming procedural unfairness. 

 The court accordingly dismissed the application. 

 

Lessons from the Telkom SA SOC case:  

 The obligation to consult in terms of S. 189 applies not only to the 

employer, but also to the employees and their representatives.   

 If a party does not comply with S. 189 for strategic reasons, that party 

cannot approach the court for problems that they have caused.   

 

Application of Telkom SA SOC to the thesis of this article:  

 The obligation to consult applies to the employer and the employee 

when the reason for dismissal is a dismissal based on operational 

reasons.   

 When an employer closed the business, the employees lose their jobs 

due to operational reasons or requirements.  Therefore, the employer 

is compelled to consult and to follow the procedures in terms of S. 

189.   

 

How important is it for an employer to follow S. 189?    

S. 189 is treated as a statute and a source of law.  The court made it clear that S. 189 is 

not to be used as a mechanical check list.  However, what if an employer follows S. 189 

but leaves out one or two of the points, due to the fact that they did not follow every 

matter in S. 189 meticulously.  What would the result of such a scenario be?  

 The Labour Court addressed this point in an obiter dictum (i.e. a written 

opinion of the court which was expressed, but which was not essential to 

the judgement of the matter before the court), in in Sikhosana and others 

v Sasol Synthetic Fuels39.   

                                                           
39

 Sikhosana & others v Sasol Synthetic Fuels (2000) 21 ILJ 649 (LC)   
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Sikhosana & others v Sasol Synthetic Fuels 

Background facts:  

 The applicant employees were dismissed for operational requirements when 

the respondent company decided to outsource the work being done in their 

department. 

 The applicants were members of UPUSA.  The employer dismissed the 

applicants in terms of S. 189, after consulting with UPUSA.  UPUSA 

regarded this consultation to be insufficient.   

 The employer also consulted with three other unions with which it had 

collective agreements.  These three unions did not include UPUSA and 

represented about 80% of the non-managerial employees employed at the 

time.  In these collective agreements the employer and the unions also 

agreed on how a retrenchment process would be managed in the event that 

such a process presented itself.  

At the Labour Court:  

The employees contended before the Labour Court that their dismissal was unfair 

and demanded reinstatement. 

 The employees contended before the court:  

o First contention: They contended that their contracts of employment 

gave them a contractual right to remain in employment until retirement 

age. 

o Second contention: They further contended that the company failed to 

consult with their union, UPUSA. 

o Third contention: They finally contended that the company failed to 

take sufficient steps to place them with the outside firms when it 

outsourced their work.   

 Court’s opinion on first contention: The court rejected as baseless the 

employees' first contention that they had an absolute right to remain in 

employment until retirement age. Such a contention, which was so obviously 

contrary to conventional practice, was insupportable in the absence of 

contractual provisions of the clearest and most unambiguous sort. 

 Court’s opinion on second contention: Regarding the second contention 

that the company had failed to consult with UPUSA, the court found that the 

company's duty to consult was exhaustively outlined by a collective agreement 

to which three recognized unions regarded themselves bound. Moreover, the 

company had consulted with UPUSA over the retrenchments in a manner 

consistent with the requirements of fairness. 
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o Section 189 of the LRA 1995 is normally regarded as the source of 

the law governing dismissal for retrenchment, but in fact it does not do 

more than set out a number of duties with which an employer must 

comply when it contemplates dismissing employees for operational 

reasons.  

o None of its provisions of S. 189 deal expressly with dismissal, let alone 

with whether and when a dismissal will be fair.  

o Section 189 has nothing expressly to say on matters of fairness. 

o The first purpose of S. 189 is to provide a set of self-standing duties 

with which an employer must comply or run the risk of the retrenchment 

being declared invalid.  A declaration of invalidity is competent when 

the duty with which the employer fails to comply is held to be absolute 

(as opposed to merely directory) and the facts of the case reveal good 

grounds for an exercise of discretion in favour of an order for specific 

performance.  

o The second purpose served by S. 189 is to shed light on what 

constitutes an unfair retrenchment. By setting down the processes to 

be followed before a retrenchment takes place, the legislature plainly 

reveals a belief that retrenchment without following those processes 

would be wrong, and the step from what is wrong to what is unfair is 

but a small one.  

o The relationship between the dictates (absolute nature) of S. 189 and 

those of fairness is not one to one.   

 However, it cannot be assumed that every breach of S. 189 

necessarily makes the retrenchment unfair: every invalid 

dismissal will doubtless be unfair but not every dismissal in 

conflict with S. 189 will necessarily be invalid.  

 It would be even more dangerous to assume that every 

retrenchment in compliance with S. 189 is necessarily fair.  

o Compliance with S. 189, in short, is neither a necessary nor a 

sufficient condition for the fairness or unfairness of the applicable act of 

retrenchment.  The section gives content and colour to fairness in 

retrenchment and its significance as such should not be underrated; but 

ultimately it provides only a guide for the purpose, and cannot be treated 

as a set of rules that conclusively disposes of the issue of fairness.  
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o The precise impact of S. 189 depends to some extent, on the precision 

with which it regulates a topic. When a provision is comprehensive in its 

coverage and specific in its terms, it is easier to conclude that conduct 

which goes unregulated is permissible and therefore fair.  

 This is well illustrated by an examination of subsection (1) of S. 

189, which delineates the party whom the employer must consult 

when retrenching. The subsection is comprehensive and at pains 

to identify the body with whom the employer must consult - four 

levels of consultation are set out, but the section goes out of its 

way to stress that only one can be applicable.  

 Therefore, an employer, to satisfy its obligations under the 

subsection, need only consult the employees likely to be affected 

by the proposed dismissals (or their representatives) if there is 

no registered union whose members are likely to be affected by 

the dismissal, no workplace forum in the workplace and no 

collective agreement governing consultation.   

 Section 189(1) quite deliberately renounces dual consultation in 

favour of the single level of consultation for which it provides. 

The change from the old regime reveals a desire that bargaining 

and consultation should be collective rather than individual and 

that the legitimacy of the representative with the best claim to be 

consulted should not be undermined by the claims to consult 

made by lesser interests 

 The effect of the section thus is to vest the appropriate 

collective representative with sole power of representation.   

 If others claim the right to be consulted, they must look 

beyond the section, indeed beyond the Act, and point to some 

juristic act - an agreement, undertaking or commitment of some 

sort - in terms of which the employer concedes that it will engage 

in such consultation. 

 The court found regarding the second contention that:  

o The company, in consulting with the majority unions, heeded the 

dictates of S. 189(1). Those unions had the right to consult with the 

company in terms of the collective agreement and as a result were at 

the top of the hierarchy.  
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o The company was under no duty to consult with UPUSA over the 

dismissals and its failure to do so prior to dismissing the employees 

was not unfair. If, however, the company was under such a duty, it had 

in fact discharged its duty to consult with UPUSA on the effects of the 

retrenchment on its members.  

 Court’s opinion on third contention: Regarding the third contention: The 

court also rejected the third contention that the company had failed in its duty 

to seek positions for the employees with the outside contractors. 

 Order: The application was consequently dismissed. 

 

Lessons from the Sasol Synthetic Fuels case:  

 Lesson from first contention: It is improbable that an employer must 

continue to employ an employee of a contractual right until the 

employee’s retirement age.  If such a right exists, it must be clear and 

unambiguous in order to enforce.   

 Lesson from second contention: S. 189 (1) determines that an 

employer must consult.  This obligation to consult is however limited to 

one party or category of parties.  In order to determine with whom the 

employer must consult, the employer can follow the hierarchical 

system contained in S. 189 (1) to determine the appropriate party.  

Once the employer determines that party, the employer should not be 

obligated to consult with a party that appears at a lower position in the 

hierarchy.   

 Lesson from third contention: The employer in an S. 189 process does 

not have a duty to try to secure work for its employees with other 

employers.  

 

Application of Sasol Synthetic Fuels case to the thesis of this article:  

 When closing a business, scrutinise the written terms and conditions 

of employment, as well as collective agreements to determine the 

impact (if any) thereof on the S. 189 process.  

 Consult with the party identified in terms of the S. 189 hierarchy.   
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 The judgment is Sikhosana in no way diminished the importance that 

employers should endeavour to comply with S. 189 as far as reasonably 

possible.  The Labour Court opinion in Sikhosana supra, should however 

be read in context of other contrasting judgments, such as Moodley v 

Fidelity Cleaning Services (Pty) Ltd, t/a Fidelity Supercare Cleaning 40, 

which emphasises the importance of complying with the requirements of 

S. 189.  The facts if the latter case in brief are as follows: 

Moodley v Fidelity Cleaning Services (Pty) Ltd, t/a Fidelity Supercare 

Cleaning 

Background facts:  

 The applicant referred a dispute concerning her retrenchment to the 

Labour Court alleging that her dismissal was both substantively and 

procedurally unfair.  

 

At the Labour Court:  

 

 Applicable legislation:  Having considered the evidence, the court 

referred to the requirements for a fair retrenchment. 

o In order to determine if a genuine reason existed for an 

employee's retrenchment, the court has to enquire whether: 

 The legal requirements for a proper consultation process 

had been followed; and  

 Whether the employer had satisfied its onus of proving the 

dismissal to have been operationally and commercially 

justifiable on rational grounds having regard to what 

emerged from the consultation process.  

o A critical, if not the most central, ingredient of the 

consultation process is the requirement of written notice and 

the disclosure of information (e.g. SS. 189 (3) & (4)).  Effective 

consultation requires employees to have an opportunity to 

prepare for consultation by being given sufficient advance notice, 

an agenda and adequate information. Without this, the joint 

consensus-seeking process mandated by the legislature is 

                                                           
40

 Moodley v Fidelity Cleaning Services (Pty) Ltd, t/a Fidelity Supercare Cleaning (2005) 26 ILJ 889 (LC)   
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hardly likely to be 'meaningful'.  

o To guide and assist the parties, S. 189(3) of the LRA 1995 spells 

out what normally should be included in the written notice and 

disclosure document. These include:  

 a statement explaining the reasons for the dismissal;  

 the alternatives the employer considered before proposing 

the dismissal;  

 the reasons for rejecting the alternatives;  

 the number of employees likely to be affected;  

 the job categories in which the affected employees are 

employed;  

 the proposed selection criteria and  

 the severance pay proposed. 

 Applying the law to the facts:  In the matter before the court little 

of what was supposed to happen in fact happened.  

o Nothing approximating a joint consensus-seeking process 

occurred in the case.  

o The employer invited no employee representation in the 

consultation as required by s 189(1).  

o At no stage prior to the selection of employees for retrenchment 

did the employer give written notice or disclose in writing the 

reasons for retrenchment, the alternatives considered and 

rejected, the number affected and the categories, regions, areas 

and departments in which they were employed.  

o Added to that, no fair objective criteria were ever agreed on, 

identified, communicated or applied.  

o And no severance pay was proposed, discussed or disclosed.  

 Finding of the court:  In this case, instead of a fair consensus-seeking 

process, there had been an arbitrary, irrational and subjective unilateral 

decision to terminate the employee's employment. 

o The court noted that employers who have fallen short of 
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complying with the obligations in S. 189(3) tend to diminish the 

value of s 189(3), relying on the dicta in Johnson & Johnson 

(Pty) Ltd v Chemical Workers Industrial Union (1999) 20 ILJ 89 

(LAC) that a mechanical checklist approach was not appropriate 

and that the proper approach was to ascertain whether the 

purpose of s 189(3) had been achieved.   

 The court found that there could be no quarrel with the 

logic and rationality of a pragmatic approach of this kind.  

 However, the dicta did not amount to a licence for 

employers to negate what was, after all, a statutory right to 

information and due process in the form of meaningful 

consultation.  

 The prescriptions of s 189 were clear, well-known, well 

understood, wisely crafted and tailored to oiling the 

wheels of a meaningful joint consensus-seeking 

process. It was the wise employer who followed them 

to the letter. Those employers who chose not to follow 

it, do so at the peril of a finding not only of procedural 

but also substantive unfairness. 

 Finding of the court:  The court found that the purpose of s 189 had 

not been achieved in this case.  

o The reason for not achieving that purpose had been the 

employer's total disregard of the section's requirements.  

o The employer had not met its onus of showing that there was a 

need to retrench, and the procedural irregularities were of such a 

nature and so far-reaching that a finding of substantive 

unfairness was inescapable.  

 Order:  The court accordingly ordered that the employee be reinstated 

with retrospective effect and awarded her, her costs. 

 

Lessons from the Fidelity Supercare Cleaning case:  

 Although S. 189 should not mechanically be followed according to a 

checklist approach, S. 189 is a source of law and an employer who is 

considering to dismiss employees for reasons based on operational 

requirements would be wise to follow the requirements and standard 

of S. 189 according to the highest possible standard.  
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 Failure to follow S. 189 could not only result in a judgement of a 

dismissal for an unfair process (procedurally unfair), but also in a 

situation where the dismissal could be regarded as being substantively 

unfair (for an unfair reason).   

 

Application of Fidelity Supercare Cleaning case to the thesis of this article:  

 The opinion of the court in Fidelity Supercare Cleaning should sound 

alarm bells to employers who wish to close their businesses and 

merely relying on giving notice in terms of S. 37 of the BCEA.  They 

could face the same fate as Fidelity Supercare Cleaning in the above 

mentioned matter, because they would fail to follow S. 189.  This 

failure could cause their dismissal to be unfair both procedurally, as 

well as substantively.   

 A wise employer who decides to close its business, will realise that its 

decision brought about a situation where all the employees may 

become redundant for “structural” or “similar requirements” (S. 213) as 

a result of its decision.  Once this situation presents itself, the wise 

employer shall follow the standards of S. 189 to the highest possible 

standard.   

The prescriptions of s 189 were clear, well-known well understood, wisely 
crafted and tailored to oiling the wheels of a meaningful joint consensus-
seeking process. It was the wise employer who followed them to the letter. 
Those employers who chose not to; do so at the peril of a finding not only 
of procedural but also substantive unfairness. 

 

 

When should the employer commence with consultation?    

The test in this regard is objective.  Employees can make frivolous claims, but if the 

employer can produce evidence of when the consultations commenced, such evidence, 

such as dated correspondence and dated minutes of meetings, as well as the contents 

of these documents should discharge the employer’s onus of when the consultation 

commenced.  It would be prudent to apply your mind if you are an employer or the 

representative of an employer when you are drafting these documents.  Do not just draft 

them to dispose of the S. 189 process as soon as possible, but do so with the intention 

that the S. 189 dismissal could end in the Labour Court.  Then try to place yourself in 

the position of the judge and adjudicate the matter on the documents that you have 

drafted.  Ask yourself: Do these documents comply with the standards of S. 189 or not?  
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One of the questions that you would have to ask yourself is: At which point in the 

process should you commence consultations?  There is always a bit of a conflict of 

interests in this regard.   

 On the one hand the LRA requires an employer to commence as soon as it 

contemplates a S. 189 dismissal – see S. 189 (1).   

 On the other, there is sometimes sensitive work, or work which must be 

completed before a deadline and if the employer announces the commencement 

of a S. 189 process in such situations, it could lead to unecessary intentional 

delays in the completion of the work or even sabotage by the employees in an 

effort to prolong the date of their possible dismissal.   

Thus, the decision about when to announce and commence with the S. 189 process is 

often if not mostly, a strategic one in which both the legal and the operational 

requirements would have to be weighed.  It may be useful to record the various criteria 

in a document which you keep for your own record; - why the announcement and the 

commencement of the consultations commenced at that particular time.  In some 

instances, it could be useful to disclose all or some of these reasons in your S. 189 (3) 

notice.   

In the following cases, we will look at the question of “when” the employer should 

commence S. 189 consultations with its employees?  

 The Labour Appeal Court in BCAWU v Murray & Roberts (Tvl) (Pty) Ltd41 

at 121 G expressed the opinion that the employer is only required to 

commence consultation once it takes an “in principle decision” to 

consider S. 189 dismissals.  Judge Myburgh articulated it as follows:  

BCAWU v Murray & Robberts (Tvl) (Pty) Ltd  

When it comes to retrenchment, common-sense indicates to us that the 

employer will first sense the need to retrench. That then will be discussed on 

managerial level and a decision in principle will be taken. Only thereafter will 

the matter be discussed with labour. That is the position that also appears 

from clause 4 of the retrenchment procedure, quoted earlier in the judgment. 

In the court’s view that is the only interpretation to be given to the words 

'intended date of termination' in the preamble which reads as follows: 

'The company accepts the principle of consultation and will advise 

the employees' representatives in advance of the intended date of 

termination of the need to retrench and explain the following.'  

(Emphasis added)  

                                                           
41

 BCAWU v Murray & Robberts (Tvl) (Pty) Ltd (1991) 12 ILJ 112 (LAC)   
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 The Appellate Division of the former Supreme Court articulated the same 

scenario in a different manner by calling the “decision in principle” instead 

of the time that the employer “contemplates retrenchment” in Atlantis 

Diesel engines (Pty) Ltd v NUMSA42.   

 The same question was quoted with approval in the Labour Appeal Court 

under the current LRA in Kotze v Rebel Discount Liquor Group (Pty) 

Ltd43.  This shows not only the effect of precedent, but also that it is still 

good law.   

The judgement in Kotze v Rebel Discount Liquor Group (Pty) Ltd was 

delivered by Mogoeng AJA.   

Conradie JA wrote a concurring judgment, with which Nicholson JA 

agreed.  In the concurring judgement Conradie at [41] to [44] stated the 

following:   

Kotze v Rebel Discount Liquor Group (Pty) Ltd 

[41]  We all know that an employer is, on pain of acting unfairly, not entitled 

to dismiss employees for operational reasons unless the decision to 

dismiss has been debated with those (or the representatives of those) 

whose jobs are, or may be, in A jeopardy. The proposition became trite 

law long before its absorption into what is now s 189 of the Labour 

Relations Act 66 of 1995 (the Act). (See Atlantis Diesel Engines (Pty) 

Ltd v National Union of Metalworkers of SA (1994) 15 ILJ 1247 

(A); Mohamedy's v Commercial Catering & Allied Workers Union of 

SA (1992) 13 ILJ 1174 (LAC) at 1179G-l.) 

[42]  Before the debate with the employees is opened, a provisional 

decision, sometimes B called a decision in principle (BCAWU & others 

v Murray & Roberts Building (Transvaal) (Pty) Ltd (1991) 12 ILJ 112 

(LAC)) must have been taken. The best decision of this sort, in labour 

law theory, is not really a decision at all. It is an appreciation that there 

may have to be downsizing of the enterprise in order to improve its 

performance. The Appellate Division in the Atlantis Diesel 

EnginesC case referred to it as a 'contemplation'. 

[43]  Smalberger JA agreed with the approach that consultation is required 

'once the possible need for retrenchment is identified' (at 1252D). The 

duty to consult arises D 'both in logic and law, when an employer, 

having foreseen the need for it, contemplates retrenchment' (at 

                                                           
42

 Atlantis Diesel Engines (Pty) Ltd v NUMSA (1994) 15 ILJ 1247 (A)    
43

 Kotze v Rebel Discount Liquor Group (Pty) Ltd (2000) 21 ILJ 129 (LAC)   
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1252F). The contemplation seems to coincide with 'the identification of 

retrenchment as a possible remedial measure' (at 1252G). Although 

the dicta were obiter (the decision turned on the adequacy of 

disclosure, not on the timing of the decision to retrench), they have 

become accepted labour E relations doctrine. 

[44]  I venture to suggest, however, that the practical processes are more 

complicated. News of impending lay-offs are profoundly disturbing to 

employees. It is a bad strategy to give cause for any destabilizing 

news until such time as management is F reasonably sure that 

retrenchment is the way to go. In the interests of productive efficiency 

and labour peace there is a natural inclination not to put out bad news 

until it is absolutely necessary. That is the employer's dilemma. A 

prudent manager will not put out such news unless he or she is sure 

that it is the right thing to do, G sure, in other words, that (to use the 

words of s 189 of the Labour Relations Act 66 of 1995) the proposed 

dismissals are operationally necessary. 

(Emphasis added)  

 

Application of Rebel Discount Liquor Group case to the thesis of this 

article:  

 The opinion of the court in Rebel Discount Liquor Group should be a 

further warning to employers who wish to close their businesses by 

merely relying on giving notice in terms of S. 37 of the BCEA.  They 

could face the same fate as Fidelity Supercare Cleaning in the above 

mentioned matter, because they would be failing to follow S. 189.  This 

failure as stated could result in a judgment that their dismissal was 

unfair both procedurally, as well as substantively.    

 Therefore in view of the current legal precedent, an employer who is 

considering to close its business and to dismiss all employees due to 

redundancy, is compelled to commence the consultation process in 

terms of S. 189 as soon as it takes the decision in principle or as soon 

as he contemplates dismissing the employees.  Failure to comply with 

this standard may be cause to regard the dismissal as being 

procedurally unfair.   

 

What is the scope of the items discussed in the consultations?    

S. 189 (3) list several matters which I will not repeat.  In addition to that I reiterate that it 

is essential for an employer who “contemplates retrenchment” to issue a written notice 

to its employees.  The value and importance of this written notice should not be 

underestimated, as can be seen from cases referred to supra.   

http://ipproducts.jutalaw.co.za/nxt/foliolinks.asp?f=xhitlist&xhitlist_x=Advanced&xhitlist_vpc=first&xhitlist_xsl=querylink.xsl&xhitlist_sel=title;path;content-type;home-title&xhitlist_d=%7bstatreg%7d&xhitlist_q=%5bfield%20folio-destination-name:%27a66y1995%27%5d&xhitlist_md=target-id=0-0-0-38503
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This notice, in addition to containing the information that the employer will rely upon in 

the S. 189 process, and in addition to providing the employees who may be affected 

with sufficient information, this notice also determines the parameters of the 

consultations which are to be followed, as well as information regarding its expected 

duration.   

When it comes to giving the estimated duration, once again, the employer can be in two 

minds as to the time when or the period during which the dismissals would likely take 

effect.   

 The Labour Court dealt with a matter in this regard in NUMSA v General Motors 

SA (Pty) Ltd44, which emphasises the importance of the period that the employer 

chooses to include in the S. 189 (3) notice to its employees, specifically in as far 

as the time when or the period during which it estimates that the dismissals 

would likely take effect.   

NUMSA v General Motors SA (Pty) Ltd  

Background facts: 

 S. 189 (3) notice: In July 2008, when the respondent motor vehicle 

manufacturer started to feel the adverse effects of the global economic 

crisis on the demand for its vehicles, it issued a notice to consult in terms 

of s 189(3) of the LRA 1995 to all trade unions represented at the 

workplace and its non-unionized employees.  

 S. 189A, facilitation:  A consultation process in terms of s 189A, facilitated 

by a CCMA commissioner, followed. Several meetings were held and, 

when the 60-day statutory period expired at the end of August 2008, the 

company proceeded with the implementation of its proposals - early 

retirement and voluntary severance packages were offered to employees, 

followed by the release of temporary employees and, if the workforce had 

to be reduced any further to achieve the employment levels required, 

retrenchments would follow on the basis identified during the consultative 

process.  

 By the end of 2008 the company had released about 870 employees 

without having to resort to retrenchment, as:  

o Enough employees had taken early retirement or accepted VSPs 

(Voluntary Severance Packages); or  
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o Were fixed-term employees whose contracts had expired.  

 

 To avoid retrenchment the company: 

o Implemented regular short-time and  

o Implemented an extended shut-down during December/January 

2009.  

 However, in early 2009 there was a further and dramatic decline in 

production projections and the company wanted to continue with the 

implementation of the process adopted in 2008.  

o Several meetings were held with the unions at which the company 

proposed, in addition to the methods already employed:  

 To reduce employment levels; 

 The introduction of a shift system in order to save jobs.   

o NUMSA rejected the proposed shift system and also contended 

that the company had been obliged to commence a new s 189A 

process as the earlier process had been formally finalized in 

September 2008.  

 At the end of April 2009 the permanent employees selected for 
retrenchments were released (dismissed).  

 

At the Labour Court:  

 

 Basis of Application:  On 15 May 2009 the union launched an urgent 

application in terms of s 189 A (13) for the court's intervention on the 

basis that the company had failed to comply with the requirements of fair 

procedure when it failed to issue a fresh S. 189(3) notice in February 

2009 as the consultation process initiated by the July 2008 notice had 

come to an end in 2008. 

 The applicable rule of law:   

o The court found that the requirements of SS. 189 and 189A are not 

mechanical, nor are they intended to be mechanically applied. To 

the extent that it is possible to formulate guidelines, these are to be 
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found in the wording of s 189 (3) itself. The notice issued in terms of 

s 189(3) is an invitation to consult. It must set out inter alia  

 The reasons for the proposed retrenchments; 

 The number of employees likely to be affected.  Thus the 

number of employees retrenched in relation to the numbers 

that the employer contemplated as likely to be the subject of 

the proposed reduction; and  

 The time when or period during which the dismissals are likely 

to take effect.  Thus a time scale that is anticipated by the 

employer within which that reduction is to be effected.   

 It follows that a consultation process initiated by a S. 189(3) 

notice must have some reason for why it was issued (usually 

in the form of some underlying commercial dynamic that may 

result in a reduction in employment levels).  

 In addition, each case is fact-specific. The conduct of the 

parties during and after the consultation process and any 

other relevant facts must be taken into account in any 

consideration of when a consultation process, once initiated, 

might be said to have been brought to conclusion.  

 The court noted therefore that the proper question to be asked was 

whether the retrenchments contemplated by the company in February 

2009 were reasonably to be anticipated by the notice issued on 1 July 

2008.   

 Facts of the case:  The court found, inter alia, that:  

o The time scale contemplated by the S. 189(3) notice issued by the 

company on 1 July 2008 was a period of three to four months. 

o During the five-month period between the conclusion of the 

statutory consultation process in September 2008 and February 

2009 there had been no consultation between the company and 

any of the unions on further reductions in employment levels.  

o The total number of employees who left the company by the end of 

2008 exceeded the reductions contemplated by the S. 189(3) 

notice.  

o Furthermore, the number of jobs at stake at the beginning of 
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February 2009 was significantly more than the number 

contemplated in the S. 189(3) notice.  

 
o The sheer scale of the numbers affected, in the court's view, 

warranted the issuing of a fresh S. 189(3) notice and a fresh bout 

of consultations.  

 
o Although the rationale for the retrenchment remained the same 

throughout, the scale of the slump in February 2009 had not been 

contemplated when the S. 189(3) notice was issued in July 2008. 

 Applying the law to the facts:  The court found therefore, taking into 

account the above facts, that: 

o The retrenchments contemplated by the company in February were 

not anticipated by the invitation to consult issued on 1 July 2008; 

and  

o The consultation process initiated by that invitation came to an end 

in 2008.  

 Finding:  It followed that, if the company contemplated further 

dismissals: 

o The company was obliged to issue a fresh notice in terms of S 

189(3); and  

o That the company’s failure to do so resulted in the dismissal of 

employees in April 2009 being procedurally unfair.   

 Order:   

o The court ordered that the amount of compensation, if any, be 

determined in proceedings in which the substantive fairness of their 

dismissal was challenged and, if no such proceedings were 

instituted, that the matter be set down for determination of the 

amount of compensation.  

o In respect of the remaining employees, i.e. those who might 

potentially be affected by contemplated dismissals in future, there 

remained a prospect that consultations could lead to solutions that 

might save jobs.  
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o The court ordered that the company, prior to issuing any further 

notices of termination of employment, issue an invitation to consult 

in terms of S. 189(3) and comply with the procedures prescribed by 

S. 189A. 

 

This case confirms the legal implications and effects of the S. 189 (3) notice.  Therefore 

when drafting such a S. 189 (3) notice, caution should be taken in formulating the 

reason/s for the contemplated dismissals, the anticipated number of employees who 

might be affected, as well as the anticipated time frames.  Once this process has been 

completed, the employer would be compelled to start a new process if a further need for 

a S. 189 presents itself and by issuing a new S. 189 (3) notice.   

 

Lessons from the General Motors SA case: 

 By issuing a S. 189 process, the employer is in fact drafting a plan for 

an intended process, as well as a standard against which it could be 

assessed by the courts.  

 When a new causal factor requires the need for a S. 189 process, 

round about the time that the employer is or was busy with a current S. 

189 process, the employer is obliged to initiate a new process for the 

second causal factor.  Failure to do so may be regarded as being 

procedurally unfair.   

Application of General Motors SA case to the thesis of this article:  

 The opinion of the court in General Motors SA emphasises the 

importance of complying with the procedural requirements of the LRA, 

when an employer contemplates dismissing one or more employees.    

 The General Motors SA opinion further warns that employers who 

wish to close their businesses by merely relying on giving notice in 

terms of S. 37 of the BCEA, would act procedurally unfair.  Such 

employers could face the same fate as General Motors SA in the 

above mentioned matters, because they would have failed to follow S. 

189 procedures.  This failure could cause their dismissal to be 

procedurally unfair.   
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Who must be consulted – S. 189 (1)?    

S. 189 (1) of the LRA is clear in this regard.  It states the employer must consult with the 

following people: 

LRA, S. 189 (1) 

(1) When an employer contemplates dismissing one or more employees for reasons 
based on the employer's operational requirements, the employer must consult- 

(a) any person whom the employer is required to consult in terms of a collective 
agreement; 

(b) if there is no collective agreement that requires consultation- 

(i) a workplace forum, if the employees likely to be affected by the 
proposed dismissals are employed in a workplace in respect of 
which there is a workplace forum; and 

(ii) any registered trade union whose members are likely to be 
affected by the proposed dismissals; 

(c) if there is no workplace forum in the workplace in which the employees likely 
to be affected by the proposed dismissals are employed, any registered trade 
union whose members are likely to be affected by the proposed dismissals;  

or  

(d) if there is no such trade union, the employees likely to be affected by the 
proposed dismissals or their representatives nominated for that purpose. 

(Emphasis added)  

When reading S. 189 (1), it is clear that the legislator created a hierarchy in terms of 

who the employer must consult with, with S. 189 (1) (a) being the first consulting party 

and S. 189 (1) (d) the last party to consult with in absence of the aforegoing.   

 This principle was confirmed by the Labour Court in Sikhosana & others v 

Sasol Synthetic Fuels45 (See § 9 THE COURT’S APPLICATION OF A 

FAIR PROCEDURE).  The facts in short:  

 The employer had a collective agreement as per S. 189 (1) with 

three other unions.   

 Sikhosana belonged to another union (UPUSA) which the 

employer had no collective agreement with.  

 The employer performed a S. 189 dismissal, and only consulted 

with the unions with which they had the collective agreement.  

Sikosana’s union was not consulted and this was the basis for his 

case.  
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 The court relied on a literal reading of S. 189 (1) and held for the 

employer. 

 The basis of the holding for the employer was; 

o S. 189 (1) provides a hierarchy of people to consult with.  

If the employer can consult with a person or group higher 

in the hierarchy, the employer has complied with S. 

189(1), since S. 189 (1) does not require the employer to 

consult with every possible representative or employee 

together, but with the highest representative in the 

hierarchy only.  

o The fact that the employer sufficiently consulted when it 

consulted with the three unions with which it had a 

collective agreement, meant that Sikosana and the others 

who belonged to UPUSA, was by implication also 

sufficiently consulted in terms of the S. 189 (1) standard.   

What about the scenario when members move from one union to another in the time 

that the S. 189 is taking place.  With whom should the employer consult, with the former 

union or the new union?  

 Such a scenario where members move from one union to another in the 

time that the S. 189 is taking place was the backdrop of a dispute before 

the Labour Court in the matter between NUMSA v Aunde South Africa 

(Pty) Ltd46.   

NUMSA v Aunde South Africa (Pty) Ltd 

Background facts: 

 NUMSA was the sole collective bargaining agent at the employer, 

but there was no agreement which regulated S. 189 dismissals.  

The employer therefore commenced S. 189 consultations with 

NUMSA.  

 After a few weeks the consultation process was not completed, but 

the employer informed NUMSA that it had been displaced by a rival 

union UASA, with whom the employer entered into a collective 

agreement.  

 The employer then reached an agreement with UASA and 

dismissed all hourly paid workers.  The very next day the same 

workers were reemployed on different terms and conditions of 
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employment.   

At the Labour Court:  

 The court held for NUMSA.   

 The court’s reasoning was as follows:: 

o The agreement with UASA was a scam.  

o The employer could only rely on the agreement with UASA if 

the employer could prove that this agreement relieved it of 

its obligation to consult with NUMSA.  The employer failed in 

this regard.   

o Therefore the employer was obliged to consult with NUMSA.   

 The court ordered the employer to reinstate the workers on their 

previous terms and conditions of employment.   

 

Although a literal interpretation of S. 189 (1) is the rule, it is not without exception.  The 

following matters are examples in this regard.    

 The employer in Mahlinza & others v Zulu Nyala Game Ranch (Pty) 

Ltd47 included a minority union in its consultations, alongside the majority 

unions.  Then, for no apparent reason the employer decided to exclude 

the minority union from its consultations.  The Labour court held this to 

be procedurally unfair.   

 

 In SACCAWU v Amalgamated Retailers (Pty) Ltd48 the employer 

undertook to consult separately with the non-union members.  The 

employer then failed to engage the non-union members in consultations.  

Instead the employer consulted fully with the recognised union only.  The 

court held that the employer’s failure to consult with the non-union 

members after its initial undertaking was procedurally unfair.   

 How do we reconcile the following judgements:  

 Sasol Synthetic Fuels on the one side; and  

 Both Zulu Nyala Game Ranch and Amalgamated Retailers on the 

other?  
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 Was the court inconsistent?  No! What about precedent?  What logic 

did the court apply here?  It appears that this perceived discrepancy in 

the court’s application of S. 189 (1) could be explained in a manner that 

satisfies all three judgements in a synthesised rule.  This rule would read 

as follows:  

Synthesised Consultation Rule: S. 189 (1) 

When an employer commences a consultation process  in terms of S. 

189 the employer must consult with:  

1) Only with the designated person or group as specified in S. 189 

(1); unless 

2) The employer itself chose to hold itself to a higher standard, by 

consulting with the S. 189 (1) designated person/group and with 

another person/group with whom it was not compelled to 

consult, in which case the court would hold the employer to the 

higher standard it elected to set.  

  

Another scenario could be that the employer chooses to consult directly with the fulltime 

shop stewards or the employees instead of with the fulltime union officials.  Such 

practices are in violation S. 189 (1).  The following cases are examples where the court 

ruled against employers who tried to bypass the union.   

 FAWU & Others v National Sorghum Breweries49, as well as 

 Van der Merwe v McDulling Motors50.   

Why did the court rule against the employer in the National Sorgum Breweries 

and in the Mc Dulling Motors matters?  The reason for these rulings seem to be that 

the court saw the efforts of the employers to bypass the unions as a violation of the S. 

189 (1) hierarchy, of whom to consult with first.   

 

Application of these S. 189 (1) “who must be consulted” to the thesis of this article:  

 It is compulsory to follow S. 189(1): All these cases indicate how essential it is 

not only to consult, but also to consult with the person or group designated in 

terms of S. 189 (1).   

 Know the consequences of a failure to follow S. 189(1):  The cases further 

indicate that and that a failure to consult or to consult with the person designated 
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in terms of S. 189 (1), could be sufficient reason for the court to hand down a 

judgment that the dismissal was procedurally unfair.   

 Closure of a business:  An employer who decides to close its business, will be 

compelled to follow S. 189 (1).  

 S. 37 (1) of the BCEA only:  An employer who follows S. 37 (1) only and just 

gives its employees the required notice will do so at their own peril.  

 

Which alternatives can an employer consider before it “contemplates” retrenchments?  

In terms of S.189 (3) the employer is required to provide the employees with a notice 

that contains certain information.  Part of this information, is the alternatives that the 

employer considered before it resorted to drafting the S. 189 (3) notice.  The alternatives 

emanate from S.189 (3) (b). 

S.189 (3) (b), not only requires the employer to list the alternatives which they 

considered, but also to record the reasons why the alternatives were rejected.  It is 

therefore clear that the employer cannot just passively sit back and expect the 

employees and their representatives to come up with alternatives to a S. 189 dismissal.  

S. 189 expects the employer to be an active participant in seeking possible alternatives, 

in evaluating the alternatives and in briefing the employees and their representatives on 

their findings with regards to why each of the alternatives to dismissal were rejected.   

S. 189 however does not list a series of alternatives.  The specific alternatives are left to 

be crafted by the creative capacities of management, employees and their respective 

representatives.  Each situation will have a different context and the alternatives would 

be viable or rejected based on the specific context of each S. 189 process.  Can the 

parties craft or find creative solutions for actual problems on hand?   

Although there is not a list of alternatives in the LRA, there are several examples in case 

law and in the industry which parties have found or could find useful to try to cut costs 

and to prove their bona fides (their genuine/sincere intention), before going on record 

with a possible S. 189 process.  Grogan mentions some alternatives51, which is worth 

listing here.  It is required to include these alternatives which management contemplated 

in the S. 189 (3) notice, and if management rejected these alternatives, to state the 

reason/s why each alternative did not provide solutions to the problem at hand, 

Mentioning these alternatives and recording proper rejections for each in the S. 189 (3) 

notice can build the credibility of the employer, right from the commencement of the 

consultation process.  Some of these possible alternatives to S. 189 processes are:   

1) A moratorium on hiring new employees.   
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2) Shedding contract workers.  

3) Shedding temporary employees and casuals.  

4) Eliminating overtime.  

5) Voluntary retrenchments.  

6) Extended unpaid leave or temporary lay-offs. 

7) Early retirement.  

8) Reduction of working hours (short time). 

9) Transfers or redeployments. 

10) Unilateral amendment of the terms and conditions of employment. and 

11) Changing the timing of the dismissals.  

 

 Once an alternative of this nature, a “Unilateral amendment of the terms and 

conditions of employment” was the cause for the dispute in ECCAWUSA v 

Shoprite Checkers t/a OK Krugersdorp52.  The facts of the case in brief are as 

follows:  

ECCAWUSA v Shoprite Checkers t/a OK Krugersdorp  

Background facts: 

 The employer, OK Bazaars Ltd, was in a very severe financial crisis. It 

entered into consultations with two unions (SACCAWU & 

ECCAWUSA).   

o The employer concluded a 'job security agreement' with 

SACCAWU only in 1996.  It was agreed that:  

 The company and the union (SACCAWU) would take all 

steps to avoid any loss of jobs; and  

 That flexible work practices were important to ensure the 

continued viability of the business.  

 Shift patterns were to meet trading patterns and volumes.  
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 The result would be that less casual labour would be used 

and jobs of permanent employees would be secured.  

o The employer could not reach an agreement with ECCAWUSA. 

 OK Bazaars wished to conclude the same agreement with the 

applicant union (ECCAWUSA) but it declined to consider the 

agreement.  

 The employer then commenced S. 189 consultations but towards the 

end of the year the individual employees belonging to ECCAWUSA 

were dismissed for operational requirements as per S. 189. 

At the Labour Court:  

 Cause of action: The union and the dismissed employees launched an 

application at the Labour Court in which they complained that the OK 

Bazaars had dismissed the employees for refusing to work the new 

shifts patterns which it had unilaterally implemented. 

 Reasoning of the Court:  

o The court considered that the employees had been dismissed 

after consultation in the course of a S. 189 retrenchment 

exercise.  

o The court pronounced that where the amendment to terms and 

conditions of employment is proffered by an employer as an 

alternative to dismissal during a bona fide retrenchment 

exercise, and it is a reasonable alternative based on the 

employer's operational requirements, the employer will be 

justified in dismissing employees who refuse to accept the 

alternative offer.  

 Holding: The application was dismissed with costs.   

 

Application of these S. 189 (3) “alternatives”, to the thesis of this article:  

 If an employer merely follows BCEA, S. 37 (1) to terminate its employees’ 

employment by giving them the required notice, it seems to amount to an 

unfair dismissal, because:  

o The employer approached the closure of the business as a fait 

accompli; and  
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o The consequently the issue of alternatives in terms of S. 189 (3) (b) 

was never considered by the employer.  

 However if an employer decides in principle that its wants to close its 

business, and instead of S. 37 (1) of the BCEA, considers S. 189 of the LRA, 

the employer would avoid both the obstacles mentioned above (fait accompli, 

as well as failure to consider alternatives). 

 Moreover, if the business is profitable there may always be an alternative to 

try and sell the business, before resorting to the S. 189 notice.  That could be 

a win-win solution for both the employer and the employees.   

 

 

Can an employer retract a S. 189 notice after issuing it?  

Employers may end up in a situation where they conclude their consultations, and take 

the decision to dismiss the employees for reasons in S. 189.  However after the notice 

of dismissal has been issued: May employers retract the notice of dismissal if it 

realised that its consultations were insufficient and commence consultations anew?  

 In NUMSA & others v John Thompson Africa53 such a matter appeared before 

the Labour Court.  In this matter the employees were not dismissed when the 

employer retracted the notice.  The court held that the employer was entitled to 

start afresh with the consultation process, provided that such a process was a 

bona fide process.  

 

Application of “the retraction of a dismissal” to the thesis of this article:  

 If an employer issues a notice of termination in terms of S. 37 (1) of the 

BCEA, and during the notice period realises that it should have followed the 

S. 189 process in terms of the LRA, it seems that the employer would be 

able to retract the notice of dismissal and then issue a S. 189 (3) notice in 

order to commence S. 189 consultations.   

 

Who makes the final decision to dismiss?  

The text of S. 189 does not expressly state that the final decision to dismiss rests with 

the employer.  However in the header of S. 189 which is “Dismissal based on 

operational requirements”, read together with the definition of “operational requirements” 

in S. 213, as well as other references to dismissal in the text of S. 189, we infer based 
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on reasons of logic and purpose that it is the employer who makes the final decision to 

dismiss.  I reach this conclusion because:  

 The employer is the only person who can terminate the employment relationship 

by means of a dismissal; and because  

 The employer initiates the S. 189 process based on its operational needs, with 

the S. 189 (3) notice.  It then just flows logically that the employer would be the 

person taking the ultimate decision whether to dismiss or not, if an alternative 

for the dismissal is not found.  

A one word of warning in this regard in terms of S. 189A, which falls outside the scope 

of this article, is that the court could in these instances be the final decision maker, 

because the court has to determine if: 

 The decision to dismiss was “operationally justified on rational grounds”; and  

 The alternatives to retrenchment were “properly considered”.  

For our purposes, it suffices to conclude that the employer makes the final decision to 

dismiss the employee.  The employee cannot dismiss itself and the court confirms it.   

 

Application of “who makes the final decision” to the thesis of this article: 

 If the employer makes the decision to close the business and to dismiss 

employees, it flows logically that the employer had the responsibility to take a 

decision that it can defend if the decision is ever challenged.  It appears that the 

employer would be in a better position to defend its decision based on S. 189 

(LRA), than it would be if it tried to defend a S. 37 (1) (BCEA).   

 S. 189 also appears to be more congruent with the Bill of Rights in the 

Constitution, because of the fact that it takes the rights of the employees into 

account and at least allows the employees to make submissions before a final 

decision is taken.  For instance rights like human dignity & labour relations & just 

administrative action overlap with a closure of a business, the dismissal of the 

employees and also the manner in which these processes are conducted.   
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10. IS S. 37 (1) (BCEA) RELEVANT TO A S. 189 (LRA) DISMISSAL?  

Is S. 37 (1) (BCEA) relevant to a S. 189 (LRA) dismissal, if an employer decides to close 

its business?  The short answer is “Yes”.  S. 37 (1) is relevant to such a S. 189 

dismissal.   

How is a S. 37 (1) relevant to a S. 189 dismissal?  In answering this question I will 

summarise the relationship between the two sections here-under, in a chronological 

order, in the context where an employer has decided to close its business.  

(A) First the employer has to take the in-principle decision that it wants to close its 

business.  

(B) In terms of S. 189 (3) the employer will then draft a notice to inform its 

employees of its in-principle decision.   

(C) S. 189 consultations will then commence and alternatives will be sought.  If no 

alternatives are found and dismissal becomes the only alternative, the parties 

have to decide amongst each other on what the last day of work would be.   

(D) When deciding on the last day of work, the notice period of S. 37 (1) becomes 

relevant.  The employer can do one of two things, in terms of this section.  The 

employer can either:  

(a) Require the employees to continue to work for the notice period specified 

in S. 37 (1), or  

(b) Decide to pay the employees the monetary equivalent of what they would 

have earned over the same notice period, if they had been employed, 

calculated at their rate of pay for normal hours worked.   

 Note: If the employer decides to pay it, it would be important 

that the employer specifies the reason for the payment on the 

payment advice as “Notice pay”, in order to discharge burden 

that it has complied with the statutory duty to pay notice pay in 

terms of S 37 (1) of the BCEA in such circumstances.   

Thus S. 37 (1) (BCEA) has a place in a process where the employer decides to close its 

business, but it must be an appropriate place.  S. 37 (1) cannot serve as the sole basis 

for the procedure to dismiss the employees when the employer decided to close down 

its business.  Similarly the employer’s decision to close down cannot suffice as the sole 

reason, without following a S. 189 process and without relying on the S. 213 definition of 

“operational requirements”.   
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This brings me to the question: Is there a way to simplify the dismissal process?  I 

believe that there is.  In the following two sections (§§ 11 & 12), I will share my ideas in 

this regard, before I wrap us the thesis of this paper in § 13 in which I will provide more 

specific case law in support of the thesis of this paper.   

 

11. THE THREE ELEMENTS OF A FAIR DISMISSAL  

In terms of S. 188 above it is clear that in order for a dismissal to be fair, the employer 

must comply with two statutory requirements if it wants a dismissal to be fair:   

 The first is that the employer must have a fair reason to dismiss.   

 The second is that the employer must follow a fair procedure in order to dismiss.   

Both are required to effect a fair dismissal.  These elements therefore are conjunctive.   

There is a third substantive element too.  It is the basis/substance on which both the 

“fair reason” and “fair procedure” will rely.  This is the most fundamental element of a fair 

dismissal, which as we could see from the above-mentioned cases, was often 

overlooked.  This is the fact set of each case.     

I can distinguish between the three elements of a fair dismissal as follows:  

1) Element 1: The facts set:  

o The facts must not only exist.  You must also be able to prove that the facts 

exist, if you plan to rely on them.  Thus assess your evidence, before you 

begin.  See Cementile Products (Ciskei) as a case in point.   

Cementile Products (Ciskei) above is an example where the 
employers could not prove what they alleged.  In order to support their 
decision to dismiss for operational requirements, the court required them 
to prove that the reason was genuinely for operational requirements.   

 

o This is all part of the preliminary phase of any dismissal investigation.  

Collect all the facts.  Analyse all the facts.  See which evidence exists to 

support the facts.  Remember, the minute that you go on record to start a 

process, it is important to remain consistent in your pursuit and strategy.  It 

diminishes your credibility if you backtrack and change after you have 

begun a certain process.  Please refer to Blue Ribbon Salt River as an 

example in this regard.   

In Blue Ribbon Salt River the employer commenced with a disciplinary 
process and when it felt that it had insufficient evidence to substantiate 
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the charges of misconduct, it decided to attempt to reach the same 
result (the dismissal of the employees who participated in violent 
behaviour during the strike) through a dismissal based on operational 
requirements, rather than by discharging the onus in a misconduct 
enquiry.   

The court frowned at this approach.  Both the Labour Court, as well as 
the Labour Appeal court found against the employer.   

  

2) Element 2: The legal theory: In this article we are dealing with dismissal based 

on operational requirements (S. 189 & S. 213 of the LRA) as our legal theory.  

The facts set of the case must support this legal theory, to have a chance to 

defend the dismissal as fair.  If the facts of the case do not satisfy the elements 

of the chosen legal theory for the dismissal, the dismissal will be substantively 

unfair.  Therefore, before choosing a legal theory on which you will rely, ensure 

that the facts of the matter will satisfy the theory which you are considering to 

use.  Once again Blue Ribbon Salt River is an example in this regard where the 

employer at its own peril relied on the wrong legal theory.   

In Blue Ribbon Salt River the employer was not able form a substantive 
point of view, to prove before the court that the reason to dismiss the 
employees; i.e. for the misconduct fell within the scope of “operational 
requirements”.  Therefore the court therefore held this dismissal to be 
substantively unfair, because the employer relied on a legal theory in the 
circumstances.    

 

3) Element 3: The required procedure.  Every legal theory for dismissal has a 

different procedure.  As stated, the procedure for a S. 189 dismissal is largely 

contained in S. 189 of the LRA.  This in most instances is obvious, but in some 

instances, as it is clear from case law, employers and legal practitioners still 

mess it up.  Therefore I state it just as a reminder.   

Once again Blue Ribbon Salt River is an example in this regard, also with 
regard to procedural fairness.   

 Remember that the employer in this case identified all the people who 
participated in the strike as people who were identified to be possibly 
dismissed in terms of S. 189.   

o The employer then conducted polygraph tests and asked them 
questions regarding the instances of violence during the strike.  

o Employees who showed deception was elected for dismissal 
and dismissed for reasons based on S. 189.  

o Employees who showed no deception were retained in their 
jobs. 

 The court criticized this procedure.   
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o The court said that selection in terms of S. 189 was there to 
identify employees who will be dismissed in an objective 
manner.  

o The court indicated that what the employer did was to select 
employees for dismissal subjectively, based on the fact that 
they participated in the strike and then “deselected” those in a 
seemingly objective manner to retain their jobs.   

o The court regarded the employer’s selection process to violate 
the objective requirement of S. 189.   

 The court further criticized the use of polygraph tests in this regard, 
because of the fact that it is regarded as unreliable and controversial 
for the purpose that the employer used it.   

 The court therefore found that the employer’s procedure for electing 
employees for the dismissal was incongruent with the S. 189 
procedure.   

 The court consequently held this dismissal to be also procedurally 
unfair.   

 

The appropriate reason and the appropriate procedure must always be based on / 

applied to or appropriately paired with the appropriate fact set that you need to 

intervene in.  Any deviation from this formula will result in an unfair dismissal.   

We can summarise the three elements/requirements for a fair dismissal as follows:  

THREE CONJUNCTIVE ELEMENTS FOR A FAIR DISMISSAL 

ELEMENT 1: ELEMENT 2: ELEMENT 3: ASSESSMENT 

FACT SET APPROPRIATE 
SUBSTANCE/REASON 

APPROPRIATE 
PROCEDURE 

OF 
SELECTION 

Misconduct facts. Misconduct based 
reason. 

Misconduct based 
procedure.  

Appropriately 
paired. 

Incapacity facts. Incapacity based reason.  Incapacity based 
procedure.  

Appropriately 
paired. 

Operational 
requirements facts. 

Operational 
Requirements based 
reason.  

Operational 
requirements based 
procedure.   

Appropriately 
paired. 

  

If you combine the reason and procedure, with an inappropriately/incorrectly to the 

fact set, it will inevitably lead to an unfair dismissal.   
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These three elements/requirements for a fairness of a dismissal are not only applicable 

in the three major categories of dismissal i.e. conduct, capacity and operational 

requirements.  This requirement also holds true in sub-categories of dismissal for 

misconduct.   

 This would mean in obvious terms, if you have a problem with late coming 

(facts), you need to rely on the legal theory/reason of late coming.   

 

 If you have facts that can support either theft or negligence, you need to include 

theft, unauthorised removal, unauthorised use or negligence (gross) in your 

charges.   

The purpose of this is that when the facts that are uncovered during a disciplinary 

enquiry do not support the one legal theory, there are other theories that you can apply 

to the facts too, to see if the facts satisfy the various elements of any of the other legal 

theories in order to prove the misconduct.   

In this article I did not deal with dismissal for misconduct, but with some elements of 

dismissal for operational requirements only.  The same principle as stated also applies 

here.  If someone committed misconduct, do not rely on operational requirements if you 

do not have operational requirements that you can also prove.   

For instance, if an employee has committed misconduct, the employee may be 

dismissed, not because of the theory of operational requirements, but because of the 

legal theory of the specific misconduct that the employee committed.  In this instance, 

the facts of each case will determine the legal theory that you need to use to best 

address the matter in terms of the provisions of the LRA.   

Thus:  

(1) Facts: Facts of the case manifest first.  

(2) Legal theory: You then use the facts to determine which legal theory should 

be used (conduct, capacity or operational requirements).  

(3) Required procedure: Finally, the theory that you have chosen, will dictate the 

procedure that must be used.   

We can also depict it like this:  

(1) Facts   (2) Legal theory  (3) Required procedure. 
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12. A PARADIGM FOR FAIR DISMISSALS FOR OPERATIONAL REQUIREMENTS  

When we suspect that we have a situation in which dismissal for operational 

requirements (LRA, S. 189) could be applicable, we need to ask these questions in 

this order.   

(1) Facts: What are the facts?  

(2) Evidence:  How can I prove these facts?  

(3) Testing and application of legal theory: Does the evidence support the legal 

theory of dismissal for operational requirements? Thus, does the reason why you 

are considering dismissal for operational requirements fall within the scope of 

operational requirements as defined in S. 213 (LRA)?  

If you have received “yes” answers to all three of the above mentioned questions, 

you will know the answer to the fourth question.   

(4) Procedure: Which procedure should I use?   

In the event of operational requirements, use S. 189 of the LRA to determine and 

to guide your procedure.   

A paradigm for a fair dismissal in general, including a fair dismissal for operational 

requirements could then be depicted as follows, in that all the various macro elements of 

the dismissal must come from the same category of dismissal, conduct, capacity or 

operational requirements:  

 
CATEGORY OF 

DISMISSAL 

SUBSTANTIVE FAIRNESS PROCEDURAL 
FAIRNESS 

FACTS LEGAL THEORY PROCEDURE 

Conduct Conduct Conduct Conduct 

Capacity Capacity Capacity Capacity 

Operational 
requirements  

Operational 
requirements 

Operational 
requirements 

Operational 
requirements 
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13. ANSWERING THE QUESTIONS: SCALING DOWN OR SHUTTING DOWN?  

Under § 4 above “SOME FUNDAMENTAL QUESTIONS REGARDING DISMISSAL 

DISPUTES” I asked four questions.   

Let’s repeat the questions for ease of reading here below.  

(1) An employment relationship: Was there an employment relationship?  

(2) A dismissal: Was there a dismissal?  

(3) Closing down: Does closing a business amount to a dismissal?  

(4) Requirements for fairness: Was the dismissal fair?  

 

In this section I intend to answer the last of these questions. 

13.1. QUESTION (1): WAS THERE AN EMPLOYMENT RELATIONSHIP? 

I have already indicated that this question, although relevant in practice, falls 

outside the scope of this article.   

13.2. QUESTION (2): WAS THERE A DISMISSAL?  

This question for the purpose of this discussion had already been answered 

sufficiently under § 4.1 “WHAT IS A DISMISSAL // WAS THERE A DISMISSAL?” 

above.  In short §4 concluded that when an employer initiates an action which 

makes it impossible for the employee to continue to render services to the 

employer and receive remuneration, then such action by the employer would 

amount to a dismissal.   

This means and it logically follows that if the fact set of a case supports the notion 

that the employer initiated the termination of the contract of employment, such 

action of the employer would likely amount to – a dismissal.   

What about the counter argument (the antithesis), which relies on S. 37 of 

the BCEA and common law.  This argument seems to suggest that the employer 

can terminate the employment relationship with an employee merely by giving 

notice in terms of S. 37 (1) of the BCEA, if the employer decides to close down its 

business.  Allow me to answer the question and then to substantiate the answer 

thereafter.  

Question: Would this be legally possible to terminate the employment of 

the employees solely by giving them notice that their employment is 
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terminated in terms of S. 37 of the BCEA, because the employer decided 

to close its business?   

Answer: No.  It does not seem legally possible, both because of the “A. 

LINGUISTIC ANSWER”, as well as because of the “B. THE LEGAL 

ANSWER BASED ON CONTEXT OF S. 37” discussed here below. 

BCEA, S. 37 Notice of Termination of employment54 

(1)  Subject to section 38, a contract of employment terminable at the instance of 

a party to the contract may be terminated only on notice of not less than- 

(a)  one week, if the employee has been employed for six months or 

less; 

(b)  two weeks, if the employee has been employed for more than six 

months but not more than one year; 

(c) four weeks, if the employee-  

(i)  has been employed for one year or more; or  

(ii)  is a farm worker or domestic worker who has been 

employed for more than six months. 

[Sub-s. (1) substituted by s. 8 of Act 11 of 2002 (wef 1 August 2002).] 

(Emphasis added)  

I will answer this question on the following bases:  

 

A. THE LINGUISTIC ANSWER / INTERPRETATION 

If you simply read the language text of S. 37 (1), the following is clear.  The 

meaning of S. 37 (1) is predicated upon the meaning of the word “terminable”.  

Terminable is a composition of two other words, “terminate” and “able”, which is 

used together as an adjective.  The meaning of the adjective “terminable” 

therefore can be translated as “able to terminate” or “capable of being terminated”.   

The word “terminable” therefore implies that there must already be existing 

conditions which make it legally possible to terminate a contract of employment.  

S. 37 (1) relies on these conditions to manifest, before it becomes possible to give 

“notice of termination”.  This then means that before the notice periods which are 

being referred to can become applicable, these conditions must first manifest.   

                                                           
54

 BCEA, S. 37 (6) 
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These conditions, I would argue are dealt with in the BCEA for employees who 

wish to resign and in the LRA for employers who want to dismiss.   

 Resignation, is such a manifestation which entitles an employee to invoke 

S. 37 (1).   

 Misconduct, incapacity or operational requirements are such 

manifestations which makes it possible for the employer to consider 

invoking the notice periods of S. 37 (1), but provided that these 

manifestations (operational requirements, misconduct or capacity) manifest 

first.   

o Once these primary manifestations (operational requirements, 

misconduct or capacity) present themselves, the other 

requirements of the LRA and case law arise simultaneously and 

these requirements are the only legal bases for an employer to 

proceed if it wants to effect a fair dismissal.   

o Moreover, for an employer the requirements of fair reason and fair 

procedure precedes the “capacity to terminate” which S. 37 (1) 

speaks about.   

Finally, note that S. 37 (1) not only applies to the employer, but also to the 

employee.  Why? Look at the words “…a party to the contract…”.  Therefore is 

should be interpreted as such:  

 The employee is capable of terminating the contract by “resignation”.  

 The employer is capable of terminating the contract by “dismissal”.   

Both these possibilities as stated are not isolated and complete, but reliant on 

other factors, as stated above.  I will elaborate more in this regard in the next 

section: “B.   THE LEGAL ANSWER / INTERPRETATION”.   

 

B. THE LEGAL ANSWER / INTERPRETATION 

In both instances, termination by the employer (i.e. dismissal) on the one hand 

and termination by the employee (i.e. resignation) on the other, the other legal 

requirements that regulate the way in which such termination should be effected, 

are not regulated by S. 37 (1), but are regulated by other areas in the act, or even 

other acts.   

 For instance: S. 37 (4) (a) stipulates: “Notice of termination of a contract of 

employment must be given in writing, except when it is given by an illiterate 

employee”.  Thus if an employee resigns, it is required to do so in writing.  
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 The LRA from a statutory basis determines the requirements for the 

fairness of a dismissal, both procedurally and substantively.  See Schedule 

8 & Code DOR.  Schedule 8, Item 2 Fair reasons for dismissal for example 

has this to say, which encapsulates the conclusion of this entire article:  

Schedule 8, Item 2 Fair reasons for dismissal 

(1)  A dismissal is unfair if it is not effected for a fair reason and in accordance 

with a fair procedure, even if it complies with any notice period in a contract 

of employment or in legislation governing employment. Whether or not a 

dismissal is for a fair reason is determined by the facts of the case, and the 

appropriateness of dismissal as a penalty. Whether or not the procedure is fair 

is determined by referring to the guidelines set out below.  

(2)  This Act recognises three grounds on which a termination of employment 

might be legitimate. These are: the conduct of the employee, the capacity of the 

employee, and the operational requirements of the employer's business.  

(3)  This Act provides that a dismissal is automatically unfair if the reason for the 

dismissal is one that amounts to an infringement of the fundamental rights of 

employees and trade unions, or if the reason is one of those listed in section 

187.  The reasons include participation in a lawful strike, intended or actual 

pregnancy and acts of discrimination.  

(4)  In cases where the dismissal is not automatically unfair, the employer must 

show that the reason for dismissal is a reason related to the employee's 

conduct or capacity, or is based on the operational requirements of the 

business. If the employer fails to do that, or fails to prove that the dismissal 

was effected in accordance with a fair procedure, the dismissal is unfair.  

(Emphasis added)  

 

 The Court helps with their opinions to apply these statutory requirements 

of fairness to specific fact sets or situations, and in doing so expand the 

legal doctrines or theories which practitioners need to follow or apply in 

pursuing fairness in dismissals in the workplace.  This is contemporary 

common law which interprets statutes and which should determine our 

thinking, advice and behaviour as practitioners.  In this way contemporary 

common law or jurisprudence takes precedent even over a statute.  For 

example:  

o For instance: S. 37 (4) (a) stipulates: “Notice of termination of a 

contract of employment must be given in writing, except when it is 

given by an illiterate employee”.  Thus if an employee resigns, it is 

required to do so in writing.  

o However despite this statutory requirement in the CCMA, as well as 

the Labour Court in Mnguti v CCMA & others55 held that the 

behaviour of an employee who verbally resigned was sufficient to 

constitute a resignation in fact.  In other words: Despite the fact that 

the employee only verbally indicated that he resigned and left the 

                                                           
55

 Mnguti v Commission for Conciliation, Mediation & Arbitration & others (2015) 36 ILJ 3111 (LC) 
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premises, the court held that these verbal (not written) utterances 

amounted to a resignation.  This clearly contradicts and supersedes 

BCEA, S. 37 (4) (a).  

 

C. THE CONTEXT OF S. 37 (1)  

The antithesis of this article further seem to rely on interpreting S. 37 of the BCEA 

in isolation.  This manner of legal analysis and interpretation is likely to come to 

conclusions which the legislator never intended.   

In contrast the thesis of this article emphasises the importance of interpreting 

every section and concept within its context.  With context I mean not only within 

the Section of the Act in which it appears, but also within the entire Act, in 

collaboration with other Acts as well as within its use and interpretation within 

common law / jurisprudence.  Thus: I mean the entire legislative framework.  

Therefore it is further unlikely that S. 37 (1) could stand on its own.  It must be 

interpreted within the entire legislative framework.  For example even the text of 

BCEA, S. 37 make it clear that it is also interdependent on S. 38 of the same 

BCEA.  See for instance S. 37 (1) in this regard.   

If other sections of the same act are applicable, then it is reasonable to assume 

that other subsections of S. 37 should at least in some instances be relevant to an 

authoritative interpretation of S. 37 too.  For instance the other clauses of S. 37 

would be relevant to some extent.   

BCEA, S. 37 Notice of Termination of employment56 

(1)  Subject to section 38, a contract of employment terminable at the 

instance of a party to the contract may be terminated only on notice of not 

less than -  

(Emphasis added) 

  

                                                           
56

 BCEA, S. 37 (6) 
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In this regard, I specifically want to refer to S. 37 (6), to which I have referred in 

the interpretation  

BCEA, S. 37 Notice of Termination of employment57 

(6)  Nothing in this section affects the right -  

(a)  of a dismissed employee to dispute the lawfulness or fairness of 

the dismissal in terms of Chapter VIII of the Labour Relations Act, 

1995, or any other law; and 

(b)  of an employer or an employee to terminate a contract of 

employment without notice for any cause recognised by law. 

(Emphasis added)  

 Clause 6(a) clearly indicates that S. 37 relies on the provisions of the LRA. 

 Clause 6(b) indicates that S. 37 relies also on the pronouncements of the 

court which are precedent at the time.   

For a more complete discussion in this regard, please refer to § 3.4 above in this 

discussion – “THE RELATIONSHIP BETWEEN THE BCEA & THE LRA WITH 

REGARDS TO DISMISSAL”.  

 

13.3. QUESTION (3): DOES CLOSING DOWN A BUSINESS AMOUNT TO A 

DISMISSAL?  

The answer to this question is yes.  Let me explain how I arrived at this answer.  

Let us start with the S. 37 (1) question, or the antithesis.   

Question: If an employer terminates the employment of employees, solely 

by giving them notice in terms of S. 37 of the BCEA, because the employer 

decided to close its business, would it amount to a dismissal?  

Answer: Yes.  Based on the meaning of a dismissal in LRA, S. 186  

Let me explain why I say yes.  I asked the following questions:  

 If the employer decides to close its business, what is the effect on the 

employment relationship?   

                                                           
57

 BCEA, S. 37 (6) 



   
Enough is enough! Scaling down or closing down a business. The influence of the Labour Relations Act 66 of 1995. 

Etienne Viljoen (LLM) 

Page 107 of 129 
 

o The answer:  The employment relationship cannot continue and 

therefore is terminated.  

 In this context, who terminated the employment relationship or whose 

behaviour culminated in the termination of the employment relationship?  

o The answer: The employer’s action (its decision to close its 

business) was the catalyst which culminated in the termination of 

the employment relationship.   

 What word does our law ascribe when an employer terminates an 

employment relationship?  

o The answer: S. 186 of the LRA calls it “dismissal”.   

LRA S. 186 Meaning of dismissal and unfair labour practice  

(1) Dismissal means that –  

(a) an employer has terminated employment with or 

without notice; 

 

 What are the legal bases that our law provides for an employer to dismiss 

one or more employees?  

o Answer:  The LRA provides three bases for an employer to dismiss 

an employee.  S. 188 “Other unfair dismissals” explains this.  

(Please refer to “4.2. DISMISSAL: WHAT ARE MY OPTIONS?” 

earlier in this discussion for more detail).  There are only three 

bases to effect a fair dismissal:  

 the conduct of the employee,  

 the capacity of the employee or  

 the employer’s operational requirements.     

 If an employer decides to close down its business, what is the most 

appropriate legal basis for dismissal?  

o Answer:  The employer’s operational requirements.  
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13.4. QUESTION (4): WAS THE DISMISSAL FAIR?   

To determine if the dismissal based on the employer’s operational requirements 

was fair, we would have to use the “A PARADIGM FOR FAIR DISMISSALS FOR 

OPERATIONAL REQUIREMENTS” in section 11 earlier in this discussion.  What 

are the three questions we need to ask:  

1) What are the facts?  

2) Which legal theory is satisfied by the facts?  

3) What procedure should be followed for this legal theory?  

 

13.4.1. What are the facts that may lead to termination?   

The employer’s decision to close the business is the reason for the dismissal.  

 

13.4.2. Which legal theory is satisfied by these facts?  

 What happens factually?  

o The employer’s decision to start the business resulted in the 

creation of a business structure and several positions for 

employees in the structure in which employees worked.   

o If the employer now decides to close the business, its decision 

in effect is a decision to destroy and extinguish the life of this 

business structure and effectively makes all the positions in the 

structure redundant.   

 Is there a legal basis/theory for dismissal that addresses such 

factual events?  

There are two bases in law both statutory, as well as in case law.   

Statutory basis for “structure”: LRA, S. 213 defines operational 

requirements as follows58:  

'operational requirements' means requirements based on the 
economic, technological, structural or similar needs of an employer; 

(Emphasis added).  

                                                           
58

 The Labour Relations Act 66 of 1995, S. 213 
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Case law basis for “structure”: We have the following matters in 

South African case law, which are still good law, on which the courts 

pronounced, which I will refer to in this instance:  

(A) Kebeni & others v Cementile Products (Ciskei) (Pty) Ltd & 

another59. When reading this matter, please note that this is 

a matter that was heard under the previous Labour 

Relations Act in the then Industrial Court.  The principles 

addressed herein nevertheless remains good law. 

(B) National Union of Textile Workers v Braitex (Pty) Ltd60.  This 

is a matter was also heard under the previous Labour 

Relations Act in the then Industrial Court.  The principles 

also remain good law.   

(C) SA Transport & Allied Workers Union & others v Roadway 

Logistics (Pty) Ltd61. Heard under the current LRA. 

(D) TWK Agri (Pty) Ltd v Wagner & others62.  Heard under the 

current LRA. 

 

(A) Kebeni & others v Cementile Products (Ciskei) (Pty) Ltd & 

another 

This matter is discussed under §6 above (“THE COURT’S APPLICATION OF A 

FAIR REASON TO SPECIFIC CASES”, specifically “The employer must be able to 

adduce PROOF OF the operational reason”).  This section dealt with substantive 

fairness of a dismissal.   

Please refer to this case there.   

 

 

(B) National Union of Textile Workers v Braitex (Pty) Ltd 

The court in such matters seems to be trying to balance opposing interests 

and rights:  

 Employer’s interest and rights - The employer has the right to decide – 

continue or close down its business: Employees cannot force an employer 
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to remain in operation if the employer bona fide decides not to do so.  

 Employee’s interest and rights – proper consultation: The right of the 

employer to close its business, does not, however, affect the principle that 

employees should have the opportunity for proper consultation with the 

employer. If proper alternatives are found, it could mean that the employer 

could change its mind and not proceed with the closure. 

 Balance rights & balance of prejudice: Although the final decision to close 

rests with the employer, the employees should not be ignored or dealt with 

in a high-handed manner. The employees, on the other hand, should not 

abuse their right to consult. 

Fact set: Respondent company, in closing down its business, had applied its 

procedural agreement on retrenchments.  

Finding of the court:  

 The court found that this procedure (procedural agreement on 

retrenchments) was not applicable to a total suspension of operations.  

 The result of the company's misconception was that it had failed to 

negotiate on:  

o the decision to close, 

o to give due notice of its intention to close, and  

o to negotiate severance benefits.  

o An opportunity for proper prior consultation was not made to 

consider alternatives. The question was not whether the 

consideration of alternatives or prior consultation would be 

successful, but an opportunity should have been created to deal 

with these matters to minimize industrial conflict.  

Order:  The court therefore ordered the company not to terminate the employment 

of the employees for a further month. 

 

Lessons to learn from the Braitex case: 

 Employer’s right: The employer has the right to decide to close 

down.  

 Right is limited: The employer must, despite this right, still properly 

consult with its employees regarding possible alternatives.  

Application of the Braitex case in similar matters: 

 Thus, in our context today, it would mean that the employer who 

decides to close its business, must follow S. 189 of the LRA.   
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(C) SA Transport & Allied Workers Union & others v Roadway 

Logistics (Pty) Ltd 

Fact set / background:  

 The business: The respondent was engaged in the storage and 

transportation of goods by road. Its business comprised two divisions, a 

furniture division and a cross-dock division.   

o The furniture division:  Its business comprised a furniture 

distribution division, dedicated to transporting furniture from a 

single manufacturer to retail outlets.   

o The cross-dock division: The cross-dock division, involved in 

transporting large items such as refrigerators and television sets 

from manufacturers to distribution centres throughout South 

Africa.  

 From the outset the cross-dock division was making a 

financial loss.  

 Employer’s alternatives to retrenchment:  

o Efforts to make cross-dock division profitable: The respondent 

tried to make the cross-dock division profitable, but failed.  

o Attempted sale of division: The respondent was unsuccessful 

in its attempts to sell the business as a going concern.  

 Preliminary decision to close division:  

o In 2001, the respondent considered concentrating on its core 

business of furniture distribution; and  

o Disposing of the cross-dock division.   

 Consultations with employees:  

o On 1 August 2001 the respondent convened a meeting of 

cross-dock employees at which S. 189 (3) notice of 

restructuring and of possible retrenchments was given, and 

employees were urged to suggest possible alternatives.  

o On 3 August 2001 the respondent advised the applicant union 

of the position and proposed a consultative meeting on 6 

August, which the union representative could not attend.  

o Consultative meetings were thereafter held on 10, 13, 20 and 

24 August.  

o On 23 August 2001 the respondent: 

 Concluded an agreement with another company 

involved in cross-dock transport for the referral to it of 

the respondent's cross-dock customers, and  
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 Took a firm decision to close down the cross-dock 

division. 

o On 24 August 2001 the respondent took the final decision to 

dismiss the employees in terms of S. 189 of the LRA.   

o On 24 August 2001 the respondent informed the union of its 

final decision to close the cross-dock division and to dismiss 

the employees in terms of S. 189 of the LRA.   

At the Labour Court:  

 Referral: When advised on 24 August of the closure of the cross-dock 

division the union referred a dispute for conciliation and thereafter to the 

Labour Court. 

 Union’s claims:  

o Procedure: The union claimed that the dismissals were 

procedurally unfair because the respondent had failed to consult 

adequately in terms of s 189(1) of the LRA 1995.  

o Substance: An allegation that the dismissals were also 

substantively unfair was not pursued.   

 Evidence before the court: The applicant's witnesses stated in evidence: 

o (1) that the consultation meetings were about restructuring, not 

retrenchment, and that they were taken by surprise;  

o (2) that the respondent had already made up its mind to retrench 

by 1 August, and that the union was presented with a fait 

accompli;  

o (3) that the business was not known to be divided into two 

divisions;  

o (4) that the respondent had given no details of its financial position 

and had failed to supply details of its client referral agreement with 

the other cross-dock company. 

Reasoning of the Court:  

 Opinion on evidence re. Point 1:Notice to employees before informing 

the union:  

o After noting the requirements for consultation laid down in S. 

189(1) of the LRA and in relevant case law, the court considered 

whether the fact that the respondent had given notice of possible 

retrenchment directly to the employees on 1 August 2001 and had 

only contacted the union on 3 August was unfair and in breach of 

s 189(1)(c) .  

o Finding on this point: Although to be criticized, this factor should 

not be seen in isolation but against subsequent developments, 

when four consultative meetings were scheduled and convened. 



   
Enough is enough! Scaling down or closing down a business. The influence of the Labour Relations Act 66 of 1995. 

Etienne Viljoen (LLM) 

Page 113 of 129 
 

The delay did not amount to a serious violation of 189(1) (c), and 

the two-day period was not considered critical. 

 Opinion on evidence re. Point 2 & 4: Referral of clients to another 

service provider:  

o The court did not accept that the client referral agreement 

amounted to a sham.  

o The process was never intended to provide a solution to the 

closing down of the cross-dock division. The cross-dock division 

had clients to service, and once a decision was taken to close it 

down, measures could reasonably have been taken to find an 

alternative service provider for those clients.  

o Finding on this point: It was a business decision which the 

respondent had a prerogative to take.  

o Finding on this point: Similarly, the fact that the respondent had 

set up regional distribution hubs for the furniture distribution 

division was not evidence that it had an ulterior motive for closing 

the cross-dock division. 

 Opinion on evidence re. Point 2: Fait accompli:  

o Regarding the allegation that the union was faced with a fait 

accompli.  The law permitted the respondent to approach the 

consultation table with a pre-disposition towards a particular 

method of solving the problem.  

o What was critical was that it should be open to change its mind if a 

persuasive argument or alternative suggestion was made by the 

union or the shop stewards.  

 The minutes of the meetings showed that the respondent 

had attempted to engage the union, which wanted to wait 

for a final decision on restructuring before proposing 

alternatives to retrenchment.  

 The correspondence showed that the respondent was still 

considering alternative ways of restructuring.  

 The court found that the union had effectively accepted 

that the respondent could not wait until it had taken a final 

decision on restructuring because this would lead to 

retrenchments.  

 No alternatives of any substance had been put up by the 

union.  

o Finding on this point: The respondent had not confronted the 

applicants with a fait accompli and the consultative process was 

not in violation of s 189 of the LRA.   
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Lessons to learn from the Labour Court’s opinion in the Roadway 

Logistics case: 

 The scope of S. 189: The closing of a division which does not make a 

profit falls within the scope of S. 189.   

o The closing of a business: If the closing of a division falls within 

the scope of S. 189, the closing of a business probably would 

too. 

o S. 189 - Economic requirements: In this instance the employer 

had financial challenges which fall within the scope of the 

“economic requirements” of a business.   

o S. 189 Structural requirements: If an employer merely takes a 

decision to close a business which may still be profitable or 

not, proceeding on the basis of “structural requirements” S. 189 

would place the process within the ambit of S. 189.  A decision 

to close down a business, effectively makes all employees who 

are working in the business redundant.   

 The procedural navigation   

o The boundary of managerial prerogative: The law permits an 

employer to approach the consultation table with a pre-

disposition towards a particular method of solving the problem, 

as long as it is not a fait accompli.  

o The beginning of procedural unfairness: The moment that 

management’s predisposition towards a specific solution 

ventures into the realm of a fait accompli, management would 

have gone too far and their approach would be procedurally 

unfair.  A decision to close can therefore only be a preliminary 

decision, which must be followed by a S. 189 consultative 

process.  

o The goal of consultation: The aim of the consultation process 

for management is to navigate the process so that they 

communicate the reason/s why they have pre-disposition 

towards a particular method without creating the impression 

that they are inflexible and that a final decision had already 

been taken.  The latter would amount to a fait accompli and 

would constitute procedural unfairness.  
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o Application to the closing of a business: It appears that this 

same procedural navigation process would be applicable when 

an employer decides that it had enough and that it wants to 

close its business.  The following would apply.  

 The employer would have to consult in terms of S. 189 

on this consideration to close its business.  

 The minute that the employer presents the 

consideration to close the business as a final decision 

or a fait accompli, there would be a basis for the court 

to find that the decision was procedurally unfair.   

 So, although the employer can decide to close the 

business, it seems like this is not a decision that the 

employer can take unilaterally without consulting the 

parties that S. 189 requires the employer to consult with 

and without consulting on the relevant matters relevant 

in the context as per the S. 189 standard.    

 What must management demonstrate to be procedurally fair?  

o Standard: What was critical in the Roadway Logistics case 

was that an employer could prove that in their consultations in 

terms of S. 189, they were open to change their minds in the 

event that the employees or the union came up with a 

persuasive argument or alternative suggestion.   

o Future application: It seems important that when drafting 

documentation, the employer should indicate clearly that a final 

decision has not been taken and that it is still open to change 

its mind in the event that employees or the relevant union 

comes up with a viable persuasive argument or an alternative 

suggestion.   

o Written record: Reduce the process to record in sufficient 

detail, to enable the Court to have evidence to reconstruct the 

procedural events in order to make a determination on the 

fairness of the process.  
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(D) TWK Agri (Pty) Ltd v Wagner & others 

Fact set / background:  

 Appellant: The Labour Appeal Court was an insurance brokerage and 

employer.   

 Respondents: The appellant employed the following respondents: 

o The first respondent, Mr W Snr, as the senior broker in its Mossel 

Bay branch.  

o It also employed his son, Mr W Jnr, as a broker. 

o It also employed his daughter, Ms L, as the office receptionist.  

 Consideration to close the branch: When the branch sustained losses and 

the appellant became concerned with its financial viability, it considered 

the possible closure of the branch.  

 S. 189 (3) notices: Notices in terms of S. 189(3) of the LRA 1995 were 

sent to the employees.  

 Consultations and alternatives: Discussions on various options, including  

o the relocation of the office to Mr W Snr’s home and  

o alternative positions in various branches in other provinces,  

were not successful and the appellant notified the employees of the 

termination of their services for operational requirements.  

At the Labour Court:  

 Claim of the employees: In proceedings before the Labour Court the 

employees claimed that their dismissals had been unfair.  

 Counter claims of the employer:  

o Restraint of trade: The appellant lodged a counterclaim for 

damages against Mr W Snr and Mr W Jnr arising from the breach 

of their respective restraint of trade agreements.  

o Cell phone: It also lodged a counterclaim for moneys due by Mr W 

Jnr arising from his use of a company cell phone.  

 Findings in the Labour Court:  

o Fait accompli: The Labour Court found that the appellant had 

presented the employees with the closure of the branch as a fait 

accompli and had failed to conduct a proper consultation process.  

o Procedural unfairness: The Labour court found that the dismissals 

were consequently procedurally unfair.  

o Award: It awarded Mr W Snr and Mr W Jnr 12 months’ 

compensation each and Ms L six months’ compensation.  
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o Restraint of trade: The court dismissed the appellant’s first 

counterclaim. 

o Cell phone: The court upheld its second counterclaim. 

At the Labour Appeal Court: 

 Employer challenging the finding on procedural unfairness:  

o Challenge: On appeal, the Labour Appeal Court first considered 

the appellant’s challenge to the procedural unfairness of the 

dismissals.  

o Standard for procedural fairness:  

 The court noted that the facts had to be considered in the 

light of the requirement of s 189(2).  

 The court noted that the consultation process when 

contemplating retrenchment must take the form of a 

meaningful joint consensus-seeking process that must be 

genuine and not a sham.  

o Applying the standard for procedural fairness to the facts of the 

case:  

 Genuine consideration of alternatives: Having 

summarised the facts before the court below, the court 

found that they did not support the finding that the 

employees were presented with the closure of the branch 

as a fait accompli, and that alternatives to retrenchment 

were appropriately considered.  An alternative was put up 

to avoid the closure of the branch, but this was rejected.  

 Opportunities for re-training: Furthermore, the employees 

were not denied the opportunity by the appellant to be 

trained or retrained to enable them to take up alternative 

positions within the appellant’s organisational structure.  

 Purpose of joint consensus-seeking process:  

 A joint consensus-seeking process was 

undertaken, with it not being required of this 

process that a position be secured for each of the 

employees as a matter of right.  

 The appellant indicated what positions existed, 

and why certain of these positions were not 

available.  

 Finding on procedural unfairness:  

o It followed that, in finding that the dismissal of the employees was 

unfair, the court below erred, given that the appellant (employer) 

complied with the provisions of S. 189. 
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o The court accordingly found that the appeal against the finding of 

procedural unfairness had to succeed, with the consequence that 

the compensation orders made in favour of the employees had to 

be set aside. 

 Employer challenging the finding on the restraint of trade:  

o Onus: The court then considered the appellant’s appeal against 

dismissal of its first counterclaim. It noted that it fell to the 

appellant to prove its claim against Mr W Snr and Mr W Jnr in the 

face of a denial that they had breached their restraint agreements.  

o An earlier interdict: Although the Labour Court had in an earlier 

matter granted interdictory relief restraining Mr W Snr and Mr W 

Jnr from soliciting the appellant’s clients for a period of 12 months, 

that court had not been required to determine:  

 A breach: Definitely whether the restraint agreement had 

been breached and  

 The extent: The extent to which this alleged breach had 

occurred.  

In terms of the previous court’s finding that it was highly probable 

that a breach had occurred, it was not a finding that a breach had, 

as a matter of fact, occurred and on which finding a later claim for 

damages could be made.  

o Discharging the burden of proof: The appellant (employer) was 

required before the court below to put evidence sufficient to show 

on a balance of probabilities that Mr W Snr and Mr W Jnr had: 

 Existence of a breach:  Acted in breach of their restraint 

agreements; and  

 Extent of the breach: The extent to which Mr W Snr and 

Mr W Jnr had breached the restraint in this instance, - not 

in terms of the previous court’s ruling.   

o Standard of proof: The burden of proof on this point required more 

than placing reliance on the earlier court finding in interdict 

proceedings that a breach was highly probable.  

 Finding: The appellant failed to place evidence before the court, which 

satisfied the above “standard of proof”.  Therefore the appeal against the 

dismissal of the appellant’s counterclaim regarding the restraint of trade 

had to fail. 
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Lessons to learn from the Labour Appeal Court’s opinion in the TWK 

Agri case: 

 The scope of S. 189: The closing of a branch (the branch in Mossel 

Bay) which does not make a profit fell within the scope of S. 189.   

o The closing of a business: If the closing of a branch fell within 

the scope of S. 189, the closing of a business probably would 

too. 

o S. 189 - Economic requirements: In this instance the employer 

had financial challenges which fell within the scope of the 

“economic requirements” of S. 189.   

o S. 189 Structural requirements: If an employer merely takes a 

decision to close a business irrespective of whether it may be 

profitable or not, proceeding on the basis of “structural 

requirements” of S. 189 would probably place the process 

within the ambit of S. 189.   

 The procedural navigation   

o The boundary of managerial prerogative: The law permits an 

employer to approach the consultation table with a pre-

disposition towards a particular method of solving the problem, 

as long as it is not a fait accompli.  

o The beginning of procedural unfairness: The moment that 

management’s predisposition towards a specific solution 

ventures into the realm of a fait accompli, management would 

have gone too far and their approach would be procedurally 

unfair.  

o The goal of consultation: The aim of the consultation process 

for management is to navigate the process so that they 

communicate why they have pre-disposition towards a 

particular method without creating the impression that they are 

inflexible and that a final decision had already been taken.  The 

latter would amount to a fait accompli and would constitute 

procedural unfairness.  

  



   
Enough is enough! Scaling down or closing down a business. The influence of the Labour Relations Act 66 of 1995. 

Etienne Viljoen (LLM) 

Page 120 of 129 
 

Application of the TWK Agri opinion to a decision to close a business: 

 Application to the closing of a business: It appears that this same 

procedural navigation process would be applicable when an employer 

decides that it had enough and that it wants to close its business.  The 

following would apply.  

o The employer would have to consult in terms of S. 189 on this 

consideration to close its business.  

o The minute that the employer presents the consideration to 

close the business as a final decision or a fait accompli, there 

would be a basis for the court to find that the decision was 

procedurally unfair, as the Labour Court had done in TWK 

Agri.    

o So although the employer can decide to close the business, it 

does not seem like a decision that the employer can take 

unilaterally without consulting the parties.  S. 189 requires the 

employer to consult with and without consulting on the relevant 

matters relevant in the context as per the S. 189 standard, the 

dismissal would likely be unfair.    

 What must management demonstrate to be procedurally fair?  

o Standard:  

 What was critical in the Roadway Logistics case was 

that an employer could prove that in their consultations 

in terms of S. 189 that it was open to change its mind in 

the event that the employees or the union came up with 

a persuasive argument or alternative suggestion.   

 What was critical in the TWK Agri case was that the 

appellant (employer): 

 Could prove that the branch sustained losses.  

 Did not make a final decision.  The employer 

considered the possible closure of the branch.  

 Issued S. 189 (3) notices.   



   
Enough is enough! Scaling down or closing down a business. The influence of the Labour Relations Act 66 of 1995. 

Etienne Viljoen (LLM) 

Page 121 of 129 
 

 Genuinely consulted on alternatives in a way 

that the consultation was a meaningful joint 

consensus-seeking process and not a sham.  

 The employer did not deny the employees the 

opportunity to be trained or retrained to enable 

them to take up alternative positions within the 

appellant’s organisational structure.   

 The employer indicated what positions existed, 

and why certain of these positions were not 

available. 

o Burden of proof:   

 In the Roadway Logistics case TWK Agri case it was 

important that based on its documentation that the 

employer could prove clearly that a final decision had 

not been taken and that it was still open to change its 

mind in the event that the employees or the union came 

up with a viable and persuasive argument or an 

alternative suggestion.   

 In the TWK Agri case it was important that based on its 

documentation and process the employer could prove 

that they engaged the affected employees in a 

meaningful joint consensus-seeking process as 

required in terms of S. 189 (2), and that the process 

was meaningful and not a sham.   

o Therefore as the Labour Court found in Roadway Logistics, 

so too the Labour Appeal Court found in the TWK Agri that the 

employer in their consultations not only: 

  provided sufficient evidence to convince the court that 

the S. 189 process was genuine and sufficient in terms 

of the S. 189 (2) process, but also  

 generated sufficient records through their consultations 

support their assertions that the consultation process as 

genuine and a meaningful joint consensus-seeking 

process.  
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13.4.3. Which procedure should therefore be followed?  

A branch is similar to an entire business: In the above cases (Cementile 

products (Ciskei), Braitex, Roadway Logistics and TWK Agri) the employers in 

each instance closed business or a branch or a division in their business.  

Closing a branch or a division is similar to closing an entire business, in that it 

effects a structural change to an enterprise and renders some or all positions 

redundant.   

A closure of a branch or division is labelled as a - structural change: When 

reading the above cases (Cementile products (Ciskei), Braitex, Roadway 

Logistics and TWK Agri), it appears that the closing of a branch or a division is 

viewed by the employers, the Court and the LRA as a “structural change” to 

the business of the employer, when it deals with the “operational 

requirements” of the employer.  If closing a portion of a business is a 

structural change, it appears reasonable that closing an entire business would 

also be regarded as a structural change in terms of the operational 

requirements and the LRA.  Both these structural changes result in a situation 

where several positions became redundant.   

 

The link between a - structural change & redundancy: As stated, the LRA 

does not use the word redundancy.  Where did this term originate in South 

African Labour Legislation?  It goes back to 1990, to Hlongwane & another v 

Plastix (Pty) Ltd63, in which the Industrial Court made a distinction between 

“retrenchment” and “redundancy”.  In Plastix, the court attributed the following 

meaning to these two terms: 

 Retrenchment was associated with the reduction of employees as a 

result of economic decline.  

 Redundancy on the other hand was given the meaning of employees 

who lost their jobs as a result of “the introduction of new technology” or 

“restructuring of a business”. 

This distinction became part of our vocabulary in South African labour 

legislation.   

  

                                                           
63

 Hlongwane & another v Plastix (Pty) Ltd (1990) ILJ 171 (IC)  
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This link between the “structure of a business” and the “redundancy of 

positions” is equally valid in answering the primary question / thesis of this 

article.  When an employer decides to close its business, it in effect 

decided to change the structure of the business in such a manner that all 

the positions became redundant, as a result of the decision.   

This brings the decision to close a business and the consequences for the 

employees fully within the scope of SS. 189 (LRA) & 213 (LRA) with 

specific reference to “operational requirements”. 

 

S. 189 were followed for closing a branch / division in each: In each instance 

(Cementile products (Ciskei), Braitex, Roadway Logistics and TWK Agri) the 

employer followed the S. 198 process when they wanted to close a branch, a 

division or an entire business.  This process was followed by the employers in 

the following cases referred to: 

 The Industrial Court in Cementile products (Ciskei); 

 The Industrial Court in the Braitex;  

 The Labour Court in Roadway Logistics; as well as  

 The Labour Appeal Court in TWK Agri.   

 

The court did not criticise the employers for following S. 189: The court did not 

criticize the employers in any of these matters (Cementile products (Ciskei), 

Braitex, Roadway Logistics and TWK Agri) for following the S. 189 procedure.  

As a matter of fact the court approved the use of S. 189 dismissal process 

and applied the definition in S. 213 (operational requirements) to the fact sets.   

Conversely S. 37 of the BCEA was never mentioned or relied on in any of 

these cases: Not one of the employers relied only on S. 37 of the BCEA in a 

situation where it wanted to close the branch or division.  The court also never 

suggested that the employers should have merely relied on S. 37 of the 

BCEA, instead of S. 189 of the LRA. 

Conclusion: Therefore because 

 Closing a branch or a division of a business is similar to closing an 

entire business; 
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 Both a branch and a business is seen as a “structural” change in terms 

of operational requirements in the LRA;  

 Structural changes can result in the redundancy of positions (See 

Plastix).   

 The court never criticised this S. 189 & S213  approach for addressing 

these matters of structural changes and redundancy; and 

 The court in the cases mentioned never indicated that S. 37 of the 

BCEA would be the completely sufficient, appropriate or the preferred 

way to deal with such closures;   

It therefore appears that an employer who just wants to close its 

business are therefore compelled to follow the standards and 

procedures in terms of S. 189, based on the scope of S. 213 

(“operational requirements”) of the LRA as opposed to just giving notice 

in terms of S. 37 of the BCEA. 

 

 

14. CONCLUSION 

 

Therefore, if an employer comes to a point where it feels: “Enough is enough! I am 

going to either scale down or close down my business,” this employer must be aware 

that this decision has legal implications, which go beyond the ambit of the BCEA.   

 

The BCEA is relevant with regards to:  

1) S. 37 - Notice of termination of employment;  

2) S. 41 - Severance pay; and  

3) S. 84 – Duration of employment;  

Nonetheless this is not where the employer’s responsibilities begin.  SS. 37, 41 and 84 
of the BCEA only become relevant right at the end of the processes which first have to 
be followed in terms of the LRA.   
 

Although it is a managerial decision that the employer can make on its own, at least in 

principle, this is just the beginning.  The decision of an employer to close down or scale 

down its business, will as a point of departure invoke the rights and responsibilities 

which both the employer, but also the employees have in terms of the LRA.  The 

specific sections of the LRA which will come into play before the sections BCEA become 

relevant are:  

1) S. 189 Dismissal based on operational requirements;  

2) S. 213 Definition, specifically the definition of “operational requirements”; 
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3) Schedule 8 - Code of Good Practice: Dismissal; and  

4) Code of Good Practice on Dismissal Based on Operational Requirements 

 

A wise and responsible employer should consult its legal professional in this regard and 

seek council on how to proceed with closing down or scaling down its business, while at 

the same time taking every step possible to limit its risk and liability in terms of disputes 

that may ensue based on these provisions of the LRA.  

Provisions of the LRA S. 189 that are relevant here for instance are:  

(1) The employer must consult: As per S. 189 (1) the obligation of an employer is 

mandatory, not optional.  

(2) Consult with the correct party: Such consultation must take place with the parties 

which are identified in S. 189 (1) and the employer would be wise to interpret this 

as a literal hierarchy in terms of who to consult with and follow these provisions 

meticulously.   

(3) Consult and be open to persuasion: S. 189 (2) requires that the employer must 

not depart from a position where it had already taken a decision as a fait 

accompli, meaning that the dismissals should take place regardless of any 

suggested alternatives, which the employees or their representatives can make.  

The consultation must therefore take the form of a “joint consensus seeking 

process”, in which the employer is able to demonstrate that it is open to viable 

suggestions or alternatives which the employees or their representatives may 

present to the employer.  Retrospectively the employer must be able to prove 

that the process it followed amounted to a joint consensus seeking process” and 

that its attempts were genuine, in the event of a dispute.   

(4) The S. 189 (3) notice: The employer must reduce the reasons that moved it to 

scale down or close down to writing and “disclose” it to the employees and their 

representatives.  This notice must include “all relevant information”, which is all 

the information that the employer will rely upon in coming to the decision to 

consider S. 189 (LRA).  This information is the information which will be relied 

upon in the consultation process, which will follow upon the issuing of the notice.  

S. 189 (3) provides a guideline, which should not be used as a check-list.  The 

information listed in S. 189 (3) is also not exhaustive.  The relevant information 

which the employer must disclose to its employees must enable them to 

competently participate in the consultation process.   

(5) More relevant information: There may be more relevant information which the 

employees or their representatives may require and the employer is obliged to 

disclose this information in terms of S. 189 (4), unless the employer regards it as 

irrelevant.  In the event of a dispute ensuing regarding the non-disclosure, the 

burden would be on the employer to prove its irrelevance.   
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(6) A standard for genuine consultation:  SS. 189 (5) & (6) sets a standard for the 

joint consensus seeking process, which the employer “must” follow.  This is:  

a. Opportunity for employees to make representations: The employer must 

allow the employees and their representatives to make representations, 

verbally and in writing. 

b. Obligation to consider representations: The employer “must consider” the 

representations that it receives from the employees.  Thus the employer 

is not allowed to dismiss the representations without genuinely 

considering them.  

c. Obligation to respond to the representations: The employer “must 

consider and respond” to the representations after it considered them.  If 

the employees made verbal submissions the employer can verbally 

respond.  If the employees made their submissions in writing, the 

employer is obliged to respond in writing.   

(7) The final decision: The final decision to proceed with the closing down or scaling 

down rests with the employer, after it has considered and responded to the 

submissions of the employees and their representatives, if any.  Finally, if the 

employer decides to merely scale down, and for some employees to remain in 

the business, the employer has selection criteria to follow.  The criteria that the 

employer uses to select who stays and who will be dismissed must be fair, 

objective and based on operational requirements.  Once again, if a criterion is 

alleged to be unfair, subjective or not related to operational requirements, the 

employer must be able to discharge the burden to prove that its selection 

criterion complies with the requirements of the LRA.    

If an employer comes to a point where it decides: “Enough is enough! I am going to 

either scale down or close down my business”, I hope that this article will provide useful 

considerations, guidance and advice.  

 

 

15. SCHEDULE OF ANNEXES 

 

SCHEDULE OF ANNEXES 

ANNEX DESCRIPTION OF ANNEX 

“A”  LRA, S. 189: Dismissal based on operational requirements 

“B”  Code of Good Practice on Dismissal Based on Operational 

Requirements (“Code for DOR”) 
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